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ENFORCEMENT OF A RIGHT OF ACTION 
ACQUIRED UNDER FOREIGN LAW FOR 
DEATH UPON THE HIGH SEAS. 


I, 


HOULD a right of action acquired under foreign law for 
death upon the high seas be enforced by a court of admiralty 
of the United States? 

The foregoing question came before the District Court of the 
United States for the Northern District of Illinois in the case of 
Rundell v. La Compagnie Générale Transatlantique;! and before 
the Circuit Court of Appeals for the Seventh Circuit on an appeal 
taken by the libellant in the same case.” 

The controversy grew out of the loss of the French steamship 
La Bourgogne belonging to the defendant company, a French cor- 
poration. On July 4, 1898, La Bourgogne collided on the high 
seas with the British sailing vessel Cromartyshire and was sunk. 
Edwin R. Rundell, a citizen of Illinois and a passenger on La 
Bourgogne, was lost in the collision. The administrator of Run- 
dell filed a libel 2 personam in the District Court against the 
French corporation owning La Bourgogne. 

There being no right of action either at common law or by the 
general maritime law as understood and practiced in the United 
States for death caused by a wrongful or negligent-act,® the libel- 





1 94 Fed. 366 (1899). 

2 100 Fed. 655 (1900). 

8 Insurance Co. v. Brame, 95 U. S. 754; Dennick v. Central R. Co., 103 U. S. 11, 
21; The Harrisburg, 119 U. S. 199; The Alaska, 130 U. S. 201; Carey v. Berkshire 
R. Co., 1 Cush. (Mass.) 475; Holland v. Lynn & Boston R. Co., 144 Mass. 425; Sew- 
ard wv. Vera Cruz, 10 App. Cas. 59. 
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lant alleged in his libel that certain sections of the statute law of 
France, which were set forth zz ha@c verba, gave a legal represen- 
tative a right of action for the death of his intestate accruing 
through the negligence of another; and that by the decisions of 
some of the courts of France said statute law is held to extend to 
and operate upon all persons, whether citizens or aliens, upon the 
high seas, in vessels flying the French flag; and that under those 
statutes and decisions a right of action for the death of said 
deceased, enforceable in the District Court, arose and existed in 
favor of the libellant. Exceptions to the libel were filed, which 
were sustained by the District Court, and the libel was dismissed. 
The decree of the District Court was affirmed in the Court of 
Appeals. 

It is not altogether clear upon the allegations of the libel what 
the character of the French law was under which the libellant 
claimed to have acquired his right of action. His claim, by reason 
of the territoriality of La Bourgogne, might be based on the strictly 
local or territorial law of France; or he may have based his right 
upon the jurisdiction which France exercises, or may, if she chooses, 
exercise, over her own citizens, wherever they may be; or it may 
be that the libel was intended to set forth a right of action under 
the general maritime law of France. 

As the case went off, however, it is not material to determine 
the proper construction of the libel in this particular. 

The second exception asserted that “no right of action exists 
and no action can be maintained in a court of admiralty of the 
United States to recover damages for death by negligence occur- 
ring upon the high seas.” 

The third exception advances the proposition that “the general 
maritime law as interpreted and enforced by the courts of the 
United States” alone governs the case. 

It is obvious that these exceptions could not be sustained and 
the libel dismissed unless it could be said, as a matter of law, how- 
ever the libel might be construed, that the right of action could 
not be enforced in a court of admiralty of the United States. 

Accordingly, neither the District Court nor the Circuit Court of 
Appeals undertook to construe the libel. The District Court 
simply assumed that it set out a right of action under the general 
maritime law of France, and held that such a right could not under 
the circumstances be enforced in an American court of admiralty. 
The Court of Appeals considered each possible aspect of the 
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case. It took up first the question as to what would be the rights 
of the libellant if they depended on the strictly local or territorial 
law of France. In such case, of course, it would, as the court 
correctly declared, be necessary for the libellant to show that the 
cause of action arose within the French territorial jurisdiction. The 
libellant contended that the cause of action must be taken to have 
arisen within French territorial jurisdiction and to have been gov- 
erned by the French territorial law, since the ship must be regarded 
as a floating portion of the territory of France. 

Assuming this to be true, in the case before the court the gist of 
the action was, on elementary principles, the death, and the cause 
of action arose where the death took place. This being so, it 
would not seem an extreme step to take to hold that, if the negli- 
gent act caused the loss of the ship and death by drowning, the 
French territorial law should still govern, although, as was the 
case here, it were impossible to show whether the deceased were 
drowned in his bunk, or went down with the ship, or leaped into 
the sea and came to his end a few yards away. ‘The court, how- 
ever, declined to take this view. Bunn, J., after showing that the 
cause of action arose where the death took place, said: } 


“To make the local law of France, therefore, of any possible application, 
it should appear by clear averment that the drowning took place upon the 
steamship. The libel nowhere states that the deceased came to his death 
while upon the Bourgogne. The averments are merely that he lost his life 
by drowning as a result of a collision and sinking of the vessel. The 
plain implication, therefore, is that he was drowned upon the high seas, 
apart from the vessel. At least, there is nothing to show the contrary. 
The locus of the tort, therefore . . . must be considered as being upon the 
high seas rather than upon French territory.” 


This line of argument would seem to be fairly open to the charge 
of excessive refinement; and the contrary was taken for granted 
in Regina v. Keyn.? 

The court, however, did not base its decision on this ground. 
It held, not that the libel properly construed showed only a right 
given by French territorial law and therefore not enforceable for 
the reasons above quoted, but that if the libel was to be so construed 
there could be no recovery, and then proceeded to consider what 
would be the result if the libel correctly interpreted showed that 
the right given by the French law rested on some other basis, as, 
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for instance, the undoubted right of France to make laws which 
would bind its own citizens abroad, if they should ever return to 
be adjudged in the courts of their own country.! 

By virtue of this power over its own citizens abroad, France had 
the right and authority to impose upon them the liability to pay 
damages for death caused by their wrongful or negligent acts on 
the high seas, to confer a right to recover those damages on the 
personal representative of the deceased, and to make that right 
enforceable in the French courts. Unquestionably, if the French 
statutes and decisions referred to in the libel rested on this prin- 
ciple, they conferred a right upon the libellant which he could have 
enforced, if the suit had been brought in France. Should an 
admiralty court of the United States enforce that right? The Cir- 
cuit Court of Appeals said that the right of a nation to control its 
citizens abroad was not a right that would always be respected by 
the courts of other countries, and held that the libellant could not 
recover on this principle. 

A very interesting question is here presented, and one on which 
there is little, if any, direct authority. Suppose the transaction 
had taken place within the territorial waters of a state of the 
United States where there was no action for death. As will be 
shown later, by the great weight of authority in the United States, 
a right of action duly acquired under foreign law will be enforced, 
though the transaction giving rise to the right would not give rise 
to a similar right in the country of the forum. 

The fact, therefore, that there is no action by the law of the 
forum ought not to be of any more consequence than where the 
transaction giving rise to the right of action occurs on foreign 
territory. Of course, if the act for which the foreign law imposed 
a liability on its citizens were one which the law of the forum 
directly authorized or sanctioned, its courts could hardly be ex- 
pected to hold that any one, even a foreigner, would be under any 
liability for doing what the law of the place where the act was done 
authorized and empowered him to do. 

But the law of no state in the United States authorizes or 
empowers any one, citizen or foreigner, wrongfully to cause death. 
In fact in this case, if the libellant’s intestate had escaped with in- 
juries, the defendant would have been liable in damages. It would 
seem, in the case supposed, that an American court should not 





1 Story, Conf. of Laws, 8 ed., §§ 21,22; The Zollverein, Swab. 96, 98; Reg. v. Keyn, 
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refuse, at any rate in favor of its own citizens, to enforce a right 
which would by that enforcement become a valuable right, which 
the law of France by virtue of its powers over its own citizens was 
competent to create, and which was not in conflict with the policy 
of, or any right created by, the law of the state of the forum, merely 
for the sake of preventing the French law from affecting, even in- 
directly, transactions occurring within the United States. 

If this is sound, all the more should such a right be enforced 
where the transaction takes place on the high seas, where France 
has jurisdiction as fully as the United States. 





1 The Scotland, 105 U. S. 24; U. S. v. Rodgers, 150 U. S. 249, 272; The Brantford 
City, 29 Fed. 373, 383. The point was taken in The Mary Moxham, L. R. 1 P. D. 107. 
An English ship negligently injured a pier in a port in Spain. By the law of England 
the owners of the vessel would be liable for the negligence of the master and crew, if 
the negligent acts occurred in England. Under the law of Spain, there was no such 
liability on the part of the owners. The court gave judgment for the defendants. 

If the defendants were liable at all, it was because the acts of the master and crew, 
on familiar principles of agency, were the acts of the owners. Those acts took place 
in Spain, and the cause of action arose there. If it be assumed that England, by 
virtue of her jurisdiction over her citizens wherever they might be, could and did give 
a right of action enforceable in the English courts for an act done in Spain, then it 
might be urged that the Spanish courts could and would enforce that right of action. 
Such being the case, the plaintiff should have had judgment. This, if the argument 
is understood, is precisely the position taken by Benjamin, counsel for plaintiff. The 
court, apparently not stopping to consider whether on the basis suggested an action 
would lie under the English law, if the Spanish law presented no difficulties, met him 
with the proposition that an action would not lie in England for a wrongful act com- 
mitted abroad, unless the act were wrongful by the law of the place where it was com- 
mitted as well as by the law of England, and that the act was not wrongful by the law 
of Spain. If the court meant by this that it must appear that an action would lie in 
both jurisdictions, it might perhaps be ese that according to the argument the 
English acquired right would be enforced in Spain and so the requirement be fulfilled. 
If the court meant that it must appear that an action would lie under the English law 
and under the Spanish law irrespective of that branch of it which dealt with the 
enforcement of foreign acquired rights, then the proposition announced by the court 
would, if sound, prevent recovery in England. As a matter of fact, however, both 
court and counsel considered the question as limited by the precise terms used, and 
Benjamin proceeded to argue that the act was wrongful under Spanish law because 
admittedly an action lay in Spain against the master and crew. 

To this the court answered that the question as to who, if any one, was liable for a 
given act was in no sense a question of remedy or procedure, but one of substantive 
law. The decision was right, but the true reason for it was not clearly brought out. 
In fact counsel and court were somewhat at cross-purposes. Benjamin was apparently 
seeking the enforcement of a right given by the English law by virtue of its jurisdic- 
tion over British subjects everywhere. The court seemed to have assumed that the 
right sought to be enforced was acquired, if at all, under the laws of Spain. A suffi- 
cient answer to Benjamin’s argument would have been that the law-making power of 
England, while undoubtedly possessing power to create rights of action against Eng- 
lishmen for torts committed abroad, had not chosen to exercise that power. Setting 
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It is open, however, to the courts of any country, where the 
matter has not been decided to the contrary, to hold that a right 
acquired under the law of a foreign nation and based solely on its 
jurisdiction over its own citizens abroad will not be enforced where 
the question arises in respect of a transaction taking place out- 
side the jurisdiction of that nation. The decision, therefore, of the 
Court of Appeals in the present case is not, perhaps, so far as this 
question is concerned open to serious criticism on strict legal 
grounds, whatever may be thought of the wisdom of such a rule 
on considerations of policy. 

Having decided that there could be no recovery by the libellant 
if he based his right either on the French local law or on the juris- 
diction of the French government over its own citizens everywhere, 
the court came finally to the question as to what the result would 
be if the libellant were given a right of action by the general mari- 
time law of France, and held that such a right could not be en- 
forced by an admiralty court of the United States. 

It is the object of this article to question the accuracy of this 
decision, and to show that, where a right of action for death upon 
the high seas is given by the general maritime law of a foreign 
state, it should certainly be enforced, under proper conditions, by 
admiralty courts of the United States in favor of citizens of the 


United States, and should on principle also be enforced even as 
against citizens of the United States. 

The doctrine upon which the enforcement of such rights rests 
is the familiar one set forth in Dennick v. Central R. Co.,! in which 
case Mr. Justice Miller, delivering the opinion of the court, said : 





that consideration aside, the court could properly have said that the English courts 
would not in any event enforce such a right where it conflicted with an equally valid 
right created by a foreign country acting within its strict territorial jurisdiction. The 
Spanish law had a right to provide and did provide that no employer should be liable 
for the negligent acts of his servants committed on Spanish territory. This immunity 
conferred on the defendant by the Spanish law was a right of as high a character as 
the right acquired by the plaintiffs under the English law, and as the transaction 
occurred on Spanish territory the defendant properly prevailed. The significant part 
of the case. so far as this discussion is concerned, is that counsel of Benjamin’s emi- 
nence should advance the proposition that the Spanish courts would enforce rights 
acquired under English law by virtue of England’s jurisdiction over her own subjects 
in respect of a transaction occurring on Spanish territory, if the act were wrongful by 
Spanish law. Had the act, in truth, been wrongful by Spanish law, although not 
actionable, irrespective of considerations of comity, and no right of immunity had been 
conferred on the defendant, the situation would have been on all fours with the case 
under discussion and Benjamin’s position would have been sound., 
1 103 U.S. IL. 
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“It is, indeed, a right dependent solely on the statute of the state; but 
when the act.is done for which the law says the person shall be liable, and 
the action by which the remedy is to be enforced is a personal and not a 
real action, and is of that character which the law recognizes as transitory 
and not local, we cannot see why the defendant may not be held liable in 
any court to whose jurisdiction he can be subjected by personal process 
or by voluntary appearance, as was the case here. It is difficult to under- 
stand how the nature of the remedy, or the jurisdiction of the courts to en- 
force it, is in any manner dependent on the question whether it is a statutory 
right or a common law right. Wherever, by either the common law or the 
statute law of a state, a right of action has become fixed and a legal liability 
incurred, that liability may be enforced and the right of action pursued in 
any court which has jurisdiction of such matters and can obtain jurisdiction 
of the parties.” 


In Hilton v. Guyot! Chief Justice Fuller in his dissenting opin- 
ion,? concurred in by Justices Harlan, Brewer, and Jackson, said :* 


“‘ The rule is universal in this country that private rights acquired under 
the laws of foreign states will be respected and enforced in our courts unless 
contrary to the policy or prejudicial to the interests of the state where this 
is sought to be done; and although the source of this rule may have been 
the comity characterizing the intercourse between nations, it prevails today 
by its own strength, and the right to the application of the law to which the 
particular transaction is subject is a juridical right.” 


The contention has been made that a right of action arising 
under foreign law should not be enforced if there would be none 
by the law of the forum in case the transaction giving rise to the 
right took place within the jurisdiction of the forum. In the fed- 
eral courts of the United States at least, such is not the law, and a 
long line of federal decisions, to only a few of which it is necessary 
to refer, has firmly established for those courts the general doctrine 
of enforcing rights accruing under foreign law, whether the law of 
the forum gives a similar right or not.* 





1159 U. S. 113. 

2 While these remarks were made in a dissenting opinion, the dissent proceeded on 
a distinct ground,and there is nothing to indicate that on this point all the judges were 
not in accord. 

§ P. 233. 

# Texas & Pac. R. Co. v. Cox, 145 U.S. 593; Huntington z. Attrill, 146 U. S. 657 ; 
Northern Pac. R. Co. v. Babcock, 154 U. S. 190; Stewart v. B. & O. R. Co., 168 U.S. 
445; Barrow S. S. Co. v. Kane, 170 U. S. 100; Nonce v. R. & D. R. Co., 33 Fed. 429; 
McCarty v. N. Y., etc., R. Co., 62 Fed. 437; Theroux v. Northern Pac. R. Co., 64 Fed. 
84; Bigelow v. Nickerson, 70 Fed. 113; Boston & M. R. Co. v. McDuffey, 79 Fed. 934; 
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The same rule is followed in the admiralty courts of the United 
States, which have repeatedly enforced rights accruing under the 
laws of the different states and of foreign countries where the sub- 
ject matter of the controversy has been maritime in its nature. 

It is not, of course, every right acquired under foreign law that 
will be enforced. It must first appear that certain requirements 
prescribed by established principles as to the origin and character 
of the right are fulfilled. 

The court of the forum must have jurisdiction. over the res if the 
right is jus 7z ve and over the person of the defendant if the right is 
in personam. 

The cause of action must be transitory in its nature. 

The court must have jurisdiction of the subject matter of the 
controversy. 

The right must have been duly acquired; in other words, the 
law under which it arose must have been competent, upon recog- 
nized legal principles, to create it. 

The enforcement of the right must appear to be not contrary to 
the established public policy of the country of the forum. 

Finally, if the cause of action arose in a locality subject to two 
or more jurisdictions, it should appear that a right arising under 
the laws of one of such jurisdictions does not conflict with rights 
of equal value created by the law of another. 

No question was, or could be made that the District Court in 
the present case had jurisdiction over the person of the defendant, 
or that the action was transitory in its nature. It is equally clear 
that the District Court and the Circuit Court of Appeals, being 
admiralty courts of the United States, had jurisdiction of the cause 
of action in consequence of its maritime nature as a tort upon the 
high seas.” 





Davidow v. Pa. R. Co., 85 Fed. 943; Law v. Western Ry., 91 Fed. 817; Van Doren 
v. Pa. R. Co., 93 Fed. 260; Erickson v. Pacific Coast S. S. Co., 96 Fed. 80. 

1 Ex parte McNiel, 13 Wall. (U. S.) 236; Steamboat Company wv. Chace, 16 sid. 
522; The Lottawanna, 21 zdid. 558; The Corsair, 145 U. S. 335; The Glide, 167 U. S. 
606; Holmes v. O. & C. Ry Co, 5 Fed. 75; /z ve Long Island, etc., Transportation 
Co., 5 Fed. 599, 608; Garland, 5 Fed. 924; The E. B. Ward, Jr., 16 Fed. 255; s.c. 
17 Fed. 456; The Cephalonia, 29 Fed. 332; The James Berwind, 44 Fed. 693; 5. c. 
49 Fed.956; The Oregon, 45 Fed. 62; The St. Nicholas, 49 Fed. 671; The H. E. Wil- 
lard, 52 Fed. 387; The City of Norwalk, 55 Fed. 98; Bigelow v. Nickerson, 70 Fed. 
113; Robinson v. Detroit, etc., Navigation Co., 73 Fed. 883; The Jane Grey, 95 Fed. 
693; The Onoko, 107 Fed. 984, 986. 

2 Gordon, Petitioner, 104 U. S. 515; The A. W. Thompson, 39 Fed. 115; The City 
of Norwalk, 55 Fed. 98, 108; Stern v. La Compagnie Générale Transatlantique, 110 


Fed. 996, 998. 
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A more serious question is whether the general maritime law of 
France was competent to confer on the libellant the right of action 
he sought to enforce. 

The proposition here involved is thus stated by Mr. Dicey:? 


“ Any right which has been duly acquired under the law of any civilized 
country is recognized and, in general, enforced by English courts, and no 
right which has not been duly acquired is enforced or, in general, recog+ 
nized by English courts.” 


After explaining the meaning of the words “right” and 
“acquired” as used by him, the learned author sets forth the sig- 
nificance of the term “duly”; he says:? 


« The mere possession of a right by A under the law of a foreign coun- 
try, ¢.g. Italy, is not of itself the foundation for its enforcement, or even of 
its recognition, by English tribunals. The foundation is its due acquisition 
under the law of Italy. . . . What, then, is the test of due acquisition? 
. . . The right conferred by the Italian sovereign and acquired by A may 
lack due acquisition because the right is one which, in the opinion of the 
English courts, the King of Italy, acting either as legislator or judge, has 
conferred without possessing proper authority to confer it. The Italian 
sovereign has in the supposed case acted, in the opinion of English courts, 
ultra vires. . . . A sovereign’s authority, in the eyes of other sovereigns 
and the courts that represent them, is, speaking very generally, coincident 
with, and limited by, his power.” 


In determining whether the law of a foreign state is, according 
to this rule, competent to create a given right, no question can arise 
as to the duty of the courts of that state to enforce any right given 
by the law thereof. If the law of France gives a right of action 
even as against foreigners for death upon the high seas, it is the 
duty of the French courts to enforce that right.? 

Neither will any question necessarily arise so long as the right is 
enforced in respect of transactions occurring within the territorial 
jurisdiction of the country in question, or, if outside thereof, against 
its own citizens only. 

The question of due acquisition is most frequently and most 
sharply raised when the foreign acquired right is sought to be 
enforced against a citizen of the country of the forum. It is clear 





1 Dicey, Confl. of Laws, 22. 
2 P. 26. 


8 Reg. v. Keyn, 2 Ex. D. 63, 160, 220; Seward v. Vera Cruz, 10 App. Cas. $9 (ger 
Lord Blackburn). 
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that such a right must be regarded as duly acquired, that, in other 
words, the law under which the right arises must be held compe- 
tent to create it, if a judgment enforcing such right in the country 
in which it arises will be treated as valid by the courts of other 
nations, especially the nation against a citizen of which the judg- 
ment is given. 

So here the French maritime law was competent to create_the 
right set forth in the libel, if, on established legal principles, the 
courts of other nations, particularly the United States, would rec- 
ognize as valid the decree of a French court enforcing such a right 
against an American citizen. 

It should not be lost sight of, in a discussion of this question, 
that reference is had to strict legal rights, and that when it is said, 
that a right acquired under foreign law will or will not be enforced, 
the term law is to be understood in the sense of the express com- 
mand of the law-making power of a sovereign state. As was said 
by Judge Grosscup for the Circuit Court of the United States for 
the Northern District of Illinois:} 


‘In the sense under review, it is a rule of civil conduct prescribed by 
the supreme power in the state. Mere definitions of right and wrong are 
not necessarily law. They may be so manifestly just that they ought to 
control civil conduct, but the citizen is under no legal obligation to obey 
them unless they are the express command of the supreme power in the 
state. A rule of civil conduct, to have the force of law, must emanate from 
some power that is supreme in the field to which the rule belongs. When 
we would know what the law is, therefore, we must inquire always from what 
power it proceeds, and the right of that power to prescribe it.” 


In this sense there is no such thing as a general maritime law 
apart from the law of any particular-state. The general maritime 
law as understood and administered in any state is a part of the 
law thereof. It is a rule of conduct prescribed by the supreme 
power in that state. 

Mr. Justice Bradley, delivering the opinion of the court in the 
Lottawanna,? said: 


“But it is hardly necessary to argue that the maritime law is only so far 
operative as law in any country as it is adopted by the laws and usages of 
that country. In this respect it is like international law or the laws of war, 





1 Swift v. Phila., etc., R. Co., 64 Fed. 59, 61. See also Reg. v. Keyn, 2 Ex. D. 63, 
ISI. 
2 21 Wall. (U. S.) 558, 572. 
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which have the effect of law in no country any further than they are ac- 
cepted and received as such ; or, like the case of the civil law, which forms 
the basis of most European laws, but which has the force of law in each 
state only so far as it is adopted therein, and with such modifications as are 
deemed expedient. The adoption of the common law by the several states 
of this Union also presents an analogous case. It is the basis of all the state 
laws ; but it is modified as each sees fit. Perhaps the maritime law is more 
uniformly followed by commercial nations than the civil and common laws 
are by those who use them. But, like those laws, however fixed, definite, 
and beneficial the theoretical code of maritime law may be, it can have 
only so far the effect of law in any country as it is permitted to have.” 


And again, — 


‘Each state adopts the maritime law, not as a code having any inde- 
pendent or inherent force, proprio vigore, but as its own law, with such 
modifications and qualifications as it sees fit. Thus adopted and thus qual- 
ified in each case, it becomes the maritime law of the particular nation that 
adopts it.” ? 


In The Manhasset? Judge Hughes, speaking of the maritime law, 
said :8 


“It is not to be supposed, however, that this law has any force in any 
particular jurisdiction contrary to the will of that sovereign power. Only so 
far as it is adopted by the legislation and enforced by the judicial tribunals 
of each sovereignty, has it force in each jurisdiction.” 


In Lloyd v. Guibert* Mr. Justice Willes, in dealing with the 
plaintiff's contention that the case should be governed by the gen- 
eral maritime law, said: ® 





1 Mr. Justice Bradley repeated these declarations in The Scotland, 105 U. S. 24, 
saying: “But, whilst the rule adopted by Congress is the same as the rule of the 
general maritime law, its efficacy as a rule depends upon the statute, and not upon 
any inherent force of the maritime law. As explained in The Lottawanna, 21 Wall. 
558, the maritime law is only so far operative as law in any country as it is adopted by 
the laws and usages of that country.” See also The Gaetano & Maria, L. R. 7 P. D. 
137, 143- 

2 18 Fed. 918. 

8 P. 921. 

4L.R.1 Q. B. 11s. 

5 P. 123. See also Chartered Mercantile Bank of India v. Netherlands, etc., Co., 
10 Q. B. D. 521; Liverpool & Great Western Steam Co. v. Phenix Ins. Co., 129 U.S. 
397, 444; Butler v. Boston Steamship Co., 130 U.S. 527, 556; /# re Garnett, 141 U.S. 
I, 13; Ralli v. Troop, 157 U. S. 386, 407; The John G. Stevens. 170 U.S. 113, 
126, 127; Jz re Long Island, etc., Transportation Co., 5 Fed. 599, 614; The Katie, 40 
Fed. 480, 494; Swift v. Phila. & R. R. Co., 64 Fed. 59, 68. 
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“We can understand this term in the sense of the general maritime law 
as administered in the English courts, that being in truth nothing more than 
English law, though dealt out in somewhat different measures in the Com- 
mon Law and Chancery Courts, and in the peculiar jurisdiction of the Ad- 
miralty ; but as to any other general maritime law by which we ought to 
adjudicate upon the rights of a subject of a country which, by the hypoth- 
esis, does not recognize its alleged rule, we were not informed what may be 
its authority, its limits, or its sanction. . . . It would be difficult to maintain 
that there is, as to such questions as the present, depending in a great 
measure upon national policy and economy, any general in the sense of 
universal law binding at sea, any more than upon land, nations which either 
have not assented or have withdrawn their assent thereto.” 


It follows that, when an admiralty court of any nation entertains 
a suit relating to transactions occurring on the high seas, the right 
administered or enforced will be a right given by that branch of 
the law of the nation which deals with maritime matters. If, for 
instance, a libel is instituted in a British admiralty court to recover 
damages caused by a collision on the high seas between a British 
and an American vessel, and a recovery is had, it will be based on 
aright conferred on the libellant, not by any independent system 
of law called the general admiralty law, for there is no such thing, 
but by that part of the law of England that concerns itself with 
such matters. 

The right which an admiralty court is called upon to enforce 
is not necessarily a right acquired under the law of the nation in 
which the court sits; it may arise under the law of some foreign 
state; but it is invariably true that the right enforced is created by 
the fiat of some state or nation. In any litigated case there always 
is or may be a question as to what the law governing the contro- 
versy is. In suits in admiralty courts where such a question arises, 
resort is properly had to the mass of ordinances, decisions, and 
treatises of all the civilized states to ascertain what the consensus 
of opinion is on the point under discussion as bearing on the real 
issue, that is, what the maritime law of the forum may be on the 
point. This mass of ordinances, decisions, and treatises is for con- 
venience appropriately enough termed “the law of the sea,” or 
the “ general maritime law.” But as_a system creating legal rights 
and imposing legal duties there is no such thing as a general mari- 
time law, except as it forms a part of the judicial code of a partic- 
ular nation. 

By what right, then, do the maritime states adjudicate upon con- 
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troversies arising out of transactions upon the high seas in which 
foreigners are involved? To put the question in another way, 
why is it that a decree of a British admiralty court casting an 
American ship in damages by reason of a collision on the high 
seas, which are not within British jurisdiction, will be recognized 
as valid in the United States? The answer to both questions is 
the same, and is that the various civilized states have agreed to 
allow each other to take full cognizance of controversies upon the 
high seas. It is not enough to say that as the court has juris- 
diction over the ves its decree 7 rem will be valid everywhere. 
The court must also, in cases where the cause of action depends 
upon the locality of the transaction, have jurisdiction over the 
place where the transaction occurred. If that place is the high 
seas, the courts of no nation can have jurisdiction, as against the 
citizens of other nations, in respect to transactions occurring 
thereon, except by consent. The foundation, therefore, of the 
admiralty jurisdiction is the common consent of the different mari- 
time states. 


“ As maritime commerce came to be extended, and international com- 
merce and intercourse became more frequent, the sea was considered the 
common highway of nations, where, for the purposes of business, all nations 
must be equal in right, and the common convenience, as well as the com- 
mon right, rendered necessary and ultimately established general rules, as 
the Law of the Sea, to which all submitted as to a sort of maritime law of 
nations, and the courts of each nation enforced it.” ? 


As said by Mr. Justice Strong, delivering the opinion of the 
court in The Scotia,? 


“Undoubtedly, no single nation can change the law of the sea. That law 
is of universal obligation, and no statute of one or two nations can create 
obligations for the world. Like all the laws of nations, it rests upon the 
common consent of civilized communities. It is in force, not because it 
was prescribed by any superior power, but because it has been generally 
accepted as arule of conduct. Whatever may have been its origin, whether 
in the usages of navigation or in the ordinances of maritime states, or in 
both, it has become the law of the sea only by the concurrent sanction of 
those nations who may be said to constitute the commercial world.” 





1 Benedict, Adm. Pr., 3 ed., 2. 
214 Wall. (U.S.) 170, 187. This language was quoted with approval in The 


Paquete Habana, 175 U. S.677,711. See also Jz re Long Island, etc., Transportation 
Co., 5 Fed. 599, 622. 
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In Thomassen v. Whitwell! it was said by Judge Benedict: 


“There is also a general maritime law in force on the sea which is part of 
the law of nations, and consists of certain rules applicable to affairs of the 
sea, which have been so often acted upon, and by so many different nations, 
that they are deemed to have been assented to by all, and according to 
which all persons going on the sea may justly be supposed to have agreed 
to be judged in respect to acts there done. This law courts of admiralty by 
the comity of nations are in a proper case authorized to administer.” 


In The Manhasset? Judge Hughes said :° 


‘“‘ The maritime law. .. is a system of usages and principles which has 
been adopted by the general consent of commercial nations. It is not to 
be found in any distinct code or body of legislation, but is so thoroughly 
exemplified in treatises and recorded adjudications as to have lost the char- 
acter of an unwritten law. It has its authority and sanction in the consent 
of all nations, whose courts enforce its principles. After its claim to be 
founded on principles of natural justice, its highest value consists in its 
world-wide uniformity and acceptance.” 


The significance of this common agreement is that while, as a 
general proposition, it is true that the law of no state can have any 
efficacy beyond the territories thereof, and that the high seas, 
being under the territorial jurisdiction of no nation, are subject to 
the laws of no nation, nevertheless the maritime states are content 
to recognize the right of the maritime courts of each of them to 
adjudicate upon transactions occurring on the high seas and are 
content to abide by the result of such adjudications. 

For example, a British ship collides with a Dutch ship on the 
high seas and is libelled in a French admiralty court. A decree of 
the French court condemning the British ship is valid and conclu- 
sive not only in Great Britain but all over the world.4 Why? 
Because all the maritime states have agreed that France may adju- 
dicate upon transactions taking place on the high seas where her 
forum is sought, and have further agreed to be bound by the result. 

The offending ship, as is common knowledge, might be libelled 
in the proper admiralty court of any nation where jurisdiction 
could be obtained, because at the moment of the collision a right 
of property in the ship arose under the law of that nation which 





19 Ben. U. S. 403. 

218 Fed. 918. 

8 P. 920. 

* Croudson v. Leonard, 4 Cranch (U. S ) 434; Hilton v. Guyot, 159 U. S. 113, 167. 
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its court will enforce, and a decree establishing which will be valid 
all over the world by reason of the fact that all other nations have 
consented that such right might be created and that such jurisdic- 
tion should be exercised. 

In short, by reason of this common consent of the nations, a 
state may, by that branch of its general law dealing with maritime 
matters, give a right of action in consequence of transactions 
occurring outside of its territorial jurisdiction and upon the high 
seas; and a decree of an admiralty court of such nation enforcing 
such right will be as universally binding and valid as though ren- 
dered in a cause arising out of transactions occurring within its ter- 
ritorial jurisdiction, although one or more or all of the parties be 
foreigners, and whether the proceeding be instituted by or against 
foreigners, and whether the result be in their favor or against 
them. 

If, therefore, that branch of the law of France that relates to 
transactions upon the high seas gave a right of action for death 
occurring thereon, and a French admiralty court enforced that 
right in favor of a French citizen against a foreigner, it would seem 
unmistakably to follow that the decree of the French court would 
everywhere be regarded as being just as valid as a decree in 
a suit concerning events taking place within French territorial 
jurisdiction. 

So here, if the libellant had obtained a decree in a French court, 
it would be regarded as binding in the United States if zz rem, 
and just as effectual as any other decree of a French court if zz 
personam. 

It might conceivably be urged that there is a limit to the juris- 
diction which any single nation, by reason of the consent of the 
other nations, may exercise; that in event of any wide departure 
from received doctrines it must be presumed that there has been 
no such consent, and that a decree of a foreign admiralty court pro- 
ceeding on any such basis should not be treated as valid; that 
a right of action for death is such a departure, and that an admi- 
ralty court of the United States should refuse to recognize the va- 
lidity of a decree of a French admiralty court awarding damages 
against a citizen of the United States for causing death on the high 
seas; that, in short, the French law was incompetent to confer such 
a right at any rate against any one but a French citizen. 

It was some such consideration as this that prompted the Court 
of Appeals in the Rundell case to declare that “ it is not within the 
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jurisdiction of the legislative powers of any one nation to make the 
maritime law for the whole world, so far as the courts of other 
countries are concerned.” 

Whether, by virtue of the general consent of the nations, as 
above described, any one nation would be authorized as against 
the others so to modify its maritime law as to make that maritime 
which they should unite in declaring to be not maritime, it is not 
necessary to determine, inasmuch as the cause of action in question 
is clearly maritime. 

The stress laid by the Court of Appeals on the legislative charac- 
ter of the law which it declared no one nation had power to make, 
raises the preliminary inquiry as to whether a statutory modifica- 
tion of the maritime law would stand on any different footing from 
a modification by judicial decision. 

There can be no ground for laying down the arbitrary proposi- 
tion that the nations have consented to each other’s adjudicating 
as to transactions on the high seas in accordance with the law of 
the sea as declared by the courts of the forum and not as declared 
by its legislature. Either the admiralty jurisdiction is based on a 
consent which involves such changes within admitted maritime 
limits as each nation finds necessary or expedient, or it is based on 
a consent which involves only the maritime law as each nation 
conceives it, in its pure form, to be. In the latter case a change 
by judicial decision must be as obnoxious as one by legislative 
enactment. For example, in The Genesee Chief! the Supreme 
Court of the United States declared that the admiralty jurisdiction 
embraced the Great Lakes, and that therefore the Act of Congress 
of February 26, 1845,? which purported to extend the admiralty 
jurisdiction to the Great Lakes was, so far as that was concerned, 
void and of no effect. What difference could it make to Great 
Britain, if she were inclined to object to the extension of the 7” rem 
process and maritime liens to her vessels in a place that had never 
before been subject to the admiralty jurisdiction, whether that 
extension resulted from the statute or the decision? There is 
no basis for any distinction. 

Assuming, therefore, that a nation cannot draw within its mari- 
time jurisdiction that which is admittedly not maritime, and that, 
if any change at all may be made it may be as well by statute as 
by judicial decision, is there any line beyond which a single state 





1 12 How. (U. S.) 443. 25 Stat. at L. 726. 
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cannot go in modifying its maritime law, where other nations are 
involved? 

It is very clear, to begin with, that vital changes in the general 
maritime law have been made by the different maritime states and 
have been generally acquiesced in. 

Take, for instance, the subject of limitation of liability. Here 
is a matter which the Supreme Court of the United States 
has repeatedly declared to be peculiarly a subject of admiralty 
jurisdiction.! 

Limitation of liability has been a well-established principle of 
the general maritime law of Europe since medieval times. Yet 
England refused to recognize any such principle until 1734, 
and then only to a limited extent. Not until 1862 did the prin- 
ciple receive its fullest measure of recognition there, and today the 
rule is substantially less favorable to shipowners than in almost any 
other important maritime jurisdiction. While the states of Massa- 
chusetts and Maine enacted limited liability statutes in 1818 and 
1820, it was not until 1851 that Congress took any action on the 
matter 

The rejection by England and the United States of the doctrine 
of limitation of liability was a modification of the maritime law as 
generally received. It was moreover a modification of the most 
vital importance. The fiat of the English and American courts at 
one stroke took away from shipowners a protection which confined 
their liability to the value of the ship and freight pending, and 
which in many cases would amount to a complete defense, and 
substituted in the place thereof an infinite liability. 

Yet it was never heard that a decree of an English or American 
admiralty court before the days of limited liability in those countries 
holding foreign shipowners to an unlimited liability failed of recog- 
nition in foreign countries as a valid decree on the ground suggested. 

The extension of the American admiralty jurisdiction to the 





1 The Scotland, 105 U.S. 24; Providence & N. Y. S. S. Co. v. Hill Mfg. Co., 109 
U.S. 578; Butler v. Boston S. S. Co., 130 U. S. §27, 549; J re Garnett, 141 U.S. 1; 
13; Oregon Railroad & Navigation Co. v. Balfour, 179 U. S. 55, 56. 

2 Norwich & N. Y. Transportation Co. v. Wright, 13 Wall. (U. S.) 104; The Scot- 
land, 105 U. S. 24; Butler v. Boston S. S.Co., 130 U. S. 527, 556; /# ve Garnett, 
141 U.S. 1, 14; The Rebecca, 1 Ware (U. S.) 188; The Epsilon, 6 Ben. (U. S.) 378; 
* Thomassen v. Whitwell, 9 Ben. (U. S.) 458; 7” re Long Island, etc., Transportation 
Co., 5 Fed. 599 ; The Katie, 40 Fed. 480, 494 ; /m re Whitelaw, 71 Fed. 733, 734- 

8 Butler v. Boston S. S. Co., 130 U. S. 527, 556 ; /# ve Garnett, 141 U. S. 1, 14; 
The Katie, 40 Fed. 480, 494. 
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Great Lakes,} already referred to, also involved a vital change by 
which foreign ships might be subjected to the peculiar admiralty 
process in a large field where the admiralty was never supposed 
to have any jurisdiction whatever. There is no evidence that 
England has ever refused to recognize a decree of an American 
admiralty court pronounced in pursuance of this extension of the 
admiralty jurisdiction of the United States. 

Another striking example is presented by the Harter Act.? 

The Act applies to foreign as well as domestic vessels. It is 
narrower than the limited liability acts in applying only to the re- 
lations between ship and cargo,‘ and it is broader in extending a 
complete, in place of a partial, immunity. 

By the general maritime law of Great Britain a stipulation reliev- 
ing a carrier from responsibility for the negligence of his servants is 
valid. The Harter Act declares such stipulations absolutely in- 
valid, thereby following the decisions of the American courts, 
which refused to enforce such contracts even when they contained 
a clause providing that the English law should govern.® 

If, therefore, an American citizen shipped goods by a British 
ship from a British port to New York under a bill of lading which 
stipulated that the shipowner should not be responsible for the neg- 
ligence of the master or crew and that the British law should govern, 
Sections I and 2 of the Harter Act would, if the ship were libelled by 
the cargo-owner in an American court, deprive the shipowner of the 
benefit of his stipulation, whether or not he obtained the benefit of 
the exemption of Section 3. Conversely, if a citizen of Great Britain 
shipped goods in an American bottom from an American port to 
Liverpool under a bill of lading not containing any exempting 
clause, but providing that the English law should govern, the cargo- 
owner might, under Section 3 of the Act, be deprived of all redress 
for the loss of his goods if his suit were brought in an American 
court. 

Yet there can hardly be a question that the judgment of the 





1 The Genesee Chief, 12 How. (U. S.) 443; The Hine, 4 Wall. (U. S.) 555; The 
Glide, 167 U. S. 606, 614; Water Power Co. v. Water Commissioners, 168 U.S. 349, 
361. 

2 Act of Feb. 13, 1893, c. 105, 27 Stat. at L. 445. 

8 The Carib Prince, 170 U.S. 655; The Silvia, 171 U. S. 462; The Chattahoochee, 
173 U.S. 540; The Etona, 64 Fed. 880. 

* The Delaware, 161 U. S. 459. 

5 Carver, Carriage by Sea, 3 ed., 117, § Tor. 

6 Jbid. 122, § 103 a 
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American courts would in all such cases be recognized as valid in 
Great_ Britain. 

Further, it is at least questionable how far, prior to the decision 
in the case of The Bold Buccleugh? in the year 1851, the maritime 
law of England gave a lien for collision damage. At one period, 
at any rate, there was, and perhaps at the present time there is, no 
lien under the English law in the absence of a personal remedy 
against the owners. Even in the modern decisions most favorable 
to the lien it is limited to cases where the collision is caused by the 
fault of the owner or those who may fairly be said to represent him.? 
Contrast this doctrine with the broad American rule that gives a 
lien for collision damage in all cases whatsoever.’ 

It might well happen that a British ship, libelled in an American 
admiralty court in a collision case, would be held, under circum- 
stances which would not give rise to a lien according to the mari- 
time law of England. It is not probable, however, that Great 
Britain would refuse to recognize the validity of such a decree 
because it involved a modification of the maritime law to which 
she had not consented. 

It thus appears that the different nations have not hesitated to 
make important changes, both by statutes and by judicial decisions, 
in the maritime law; that these changes have for the most part been 
made by each state separately and alone; and that the other states 
have not failed to acquiesce in adjudications rendered in accord- 
ance with these changes, even although their own citizens or vessels 
were affected. 

Assume, however, that there is a line beyond which the nations 
cannot be presumed to have gone in consenting to each other’s 
jurisdiction as to transactions on the high seas; where is that line 
to be drawn? Shall we say that in giving this consent the nations 
had reference to the general maritime law as it was understood at 
a given period, and that all subsequent modifications or amend- 
ments must be disregarded? Ifso, what is that period of time and 
who is to determine it? Or is the general maritime law as com- 
monly accepted without reference to any particular period of time 





1 7 Moo. P. C. 267. 

2 Abbott, Merchant Ships and Seamen, 14 ed., torr ; Marsden, Collision, 5 ed., 72, 
80 et seg.; Williams & Bruce, Adm. Pr., 3 ed.,82; The City of Norwalk, 55 Fed. 98, 111. 

8 The Palmyra, 12 Wheat. (U. S.) 1,14; Brig Malek Adhel, 2 How. (U. S.) 210, 
234; Thorp v. Hammond, 12 Wall. (U. S.) 408; The Clarita and the Clara, 23 sid. 1; 
Workman v. The Mayor, 179 U. S. 552; The Barnstable, 181 U. S. 464, 467. 
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the important feature? In any view, who is to determine what the 
general maritime law is at any period of time? It is obvious that 
there would be as many separate answers to these questions as 
there are maritime nations. Those answers, moreover, would be 
not unlikely to be conflicting. It is quite certain that each nation 
would determine for itself what the general maritime law was, and 
whether or not a particular statute or decision of a foreign tribunal 
was a departure therefrom. The result could only be confusion. 

Even supposing it were possible to arrive at some agreement as 
to what the general maritime law was at any particular period, still 
it is not to be presumed unless cogent reasons compel, that the 
maritime states deliberately bound themselves to a hard and fast 
system of law unchanging and unchangeable however imperatively 
the shifting conditions of society might demand modification. 

As Mr. Justice Holmes puts it in The Blackheath,! “It would 
be a strong thing to say that Congress has no constitutional power 
to give the admiralty here as broad a jurisdiction as it has in Eng- 
land or France.” 

The suggestion, though made in a different connection, is wholly 
pertinent to the present discussion. It is impossible to believe that 
the nations could have contemplated that the system of law which 
they had agreed might be administered by each other in relation 
to maritime affairs should forever remain unalterable. They must 
have contemplated the possibility of modification. Yet, except in 
the extremely improbable event of an international agreement, no 
modification could be effected otherwise than by the maritime states 
separately. 

If the admiralty jurisdiction respecting transactions on the high 
seas rests on the consent of the different maritime states, as it most 
assuredly does, those states by force of such consent have the right 
to adjudicate upon such transactions by the principles of the gen- 
eral maritime law as understood and administered in any state as- 
suming jurisdiction, and as that state in the exercise of a reasonable 
discretion may, within the limits above referred to, choose to alter 
or modify it by statute or decision, having due regard to the fact 
that “‘the convenience of the commercial world, bound together, 
as it is, by material relations of trade and intercourse, demands 
that, in all essential things wherein those relations bring them [the 





1 195 U. S. 361, 364. See also The Lottawanna, 21 Wall. (U. S.) 558; Butler 2. 
Boston S. S. Co., 130 U. S. 527, 555; / re Garnett, 141 U.S. 1,133 2 re Long Island, 
etc., Transportation Co., 5 Fed. 599, 616; The Katie, 40 Fed. 480, 493. 
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nations] in contact, there should be a uniform law founded on 
natural reason and justice.” ! 

The question is in effect covered, so far as the United States is 
concerned, by the declarations of the Supreme Court of the United 
States. In The Lottawanna? it was said by Mr. Justice Bradley: 


“No one doubts that every nation may adopt its own maritime code. 
France may adopt one ; England another ; the United States a third. 

“No nation regards itself as precluded from making occasional modifica- 
tions suited to its locality and the genius of its own people and institutions, 
especially in matters that are of merely local or municipal consequence and 
do not affect other nations. It will be found, therefore, that the maritime 
codes of France, England, Sweden, and other countries are not one and the 
same in every particular ; but that, whilst there is a general correspondence 
between them arising from the fact that each adopts the essential principles 
and the great mass of the general maritime law as the basis of its system, 
there are varying shades of differences corresponding to the respective ter- 
ritories, climate, and genius of the people of each country respectively. 
Each state adopts the maritime law, not as a code having any independent 
or inherent force, Aroprio vigore, but as its own law, with such modifications 
and qualifications as it sees fit. This account of the maritime law, if cor- 
rect, plainly shows that in particular matters, especially such as approach a 
merely municipal character, the received maritime Jaw may differ in dif- 
ferent countries without affecting the general integrity of the system as a 
harmonious whole.” 


And again, 


“ Congress, undoubtedly, has authority under the commercial power, if 
no other, to introduce such changes as are likely to be needed.” * 





1 The Lottawanna, 21 Wall. (U. S.) 558. 

2 Supra. 

8 In The Scotland it was said by the same learned judge: “English cases have 
been cited to show that the courts of that country hold that their statutes prior to 
1862, which, in generality of terms, were similar to our own, did not apply to foreign 
ships. . . . We have examined these cases. So far as they stand on general grounds 
of argument, the most important consideration seems to be this, that the British legis- 
lature cannot be supposed to have intended to prescribe regulations to bind the sub- 
jects of foreign states, or to make for them a law of the high sea; and that if it had so 
intended, it could not have done it. This is very true. No nation has any such right. 
Each nation, however, may declare what it will accept and, by its courts, enforce as the 
law of the sea, when parties choose to resort to its forum for redress.” 

The Court of Appeals relied on that part of the above passage which says that no 
nation has any right to prescribe regulations to bind the subjects of foreign states, or 
to make for them a law of the high sea. But the context shows that all the court 
meant to say was that no nation could prescribe regulations which would preclude 
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But, however this may be, the precise question in this connection 
is whether the consent of the United States that France should have 
the right to adjudicate in relation to transactions upon the high 
seas where citizens of the United States are involved includes the 
right to give, by statute or judicial decision, an action for death on 
the high seas, a judgment enforcing which in a French court against 
a citizen of the United States would be regarded as valid in this 
country. 

G. Philip Wardner. 

Boston. 

[ Zo be continued. | 





other nations from operating in the same field. The court recognized the right of 
every nation to declare what it will accept and by its courts enforce as the law of the 
sea. If this means anything, it includes the proposition that if the courts of a nation, 
adjudicating in regard to transactions on the high seas involving foreigners, administer 
rules which, by reason of modifications of the maritime law enacted by the courts or 
legislature of the nation, differ from the maritime law as understood in the country of 
the foreign litigant, the result will nevertheless be acquiesced in by that foreign coun- 
try, whether the foreigner invoked the jurisdiction or not. When the Supreme Court 
said that each nation might declare what it will accept and enforce as the law of the 
sea, it could certainly have meant nothing less than that the decision of a foreign tri- 
bunal enforcing its law against an American ship over which it had acquired jurisdiction 
should on recognized legal principles be acquiesced in by the United States. See also 
The Belgenland, 114 U. S. 355, 370; Butler v. Boston Steamship Co., 130 U. S. 527, 
550; J re Garnett, 141 U.S. 1,12; The Manhasset, 18 Fed. 918, 921; Workman z. 
New York City, 179 U. S. 552, 561 ; / ve Long Island, etc., Transportation Co., 5 Fed. 
599; The Katie, 40 Fed. 480, 493, 494. 











EXPROPRIATION. 23 


EXPROPRIATION BY INTERNATIONAL 
ARBITRATION. , 


NTERNATIONAL arbitration is meant, it is believed, to sub- 
stitute for military conflict, for the heat and friction which at 
times, even without war, most injuriously divide nations, rouse ap- 
prehensions, and destroy beneficial intercourse, for the pressure 
and intrigue which overcome weaker nations and deprive them of 
what is justly theirs, to replace all these by a fair judgment between 
the opposing parties derived from an impartial source, after due 
hearing to which not only the conduct conforms, but the minds of 
the contestants yield acquiescence.} 

In the main the principles of international justice are identical 
with those of private or municipal justice, and we must anticipate 
and welcome a constant assimilation of the two in procedure and 
achievement. 

A considerable class of conflicts exists, not of rights, with which 
arbitration now deals, but of needs and interests, with which it 
wholly fails to deal. 

The inability qf arbitration to deal with needs which are not 
rights was never more strikingly illustrated than by the Behring 
Sea Award. I think it was there made quite plain that a useful 
industry would be much diminished, if not destroyed, unless it were 
controlled and regulated. This necessity, however, could be given 
no weight by the arbitrators; but, it being found that the United 
States had no right over the Behring Sea beyond the three-mile 
limit, its attempt to control seal fisheries therein wholly failed, how- 
ever salutary such control might be, and the award was against it. 

National statutes and courts cannot always deal with these ques- 
tions. There is one class of needs, however, dealt with by municipal 
law, and dealt with successfully, and with steadily increasing fre- 
quency, adequacy, and ease, which is not as yet within the scope 
of international arbitration. 

I refer to that class met by the exercise of what is variously 
called the Power of Eminent Domain, or Expropriation. A small 
and private interest is by a just procedure compelled to yield to a 





1 See, for discussion of the judicial character of international arbitration, 7 Moore, 
Dig. Internat. Law, 24. 
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large and public interest, receiving in return adequate compensa- 
tion for loss or inconvenience suffered. Formerly under English 
law it was a power which Parliament exercised and rarely, if ever, 
confided. Now it is everywhere provided for by statutory pro- 
ceedings largely controlled by the courts. It has rendered pos- 
sible many of the greatest undertakings, and especially those which 
have made intercourse between remote regions convenient and ben- 
eficial, and such intercourse and the interdependence that ensues 
are as great humanizing, peace-making, and civilizing factors in the 
world as we can name; and has alike aided on a vast scale recla- 
mation of swamp lands and arid regions by artificial drainage or 
irrigation. 

Mr. Randolph, in his learned work on eminent domain, points 
out! that “ The right of eminent domain can be exercised only 
within the jurisdictional limits of the state. These limits are ysu- 
ally territorial. . . . It is, of course, inconceivable that a sovereign 
should contemplate the direct expropriation of property within a 
foreign state. Such action would be clearly unwarrantable.” And 
the late David Dudley Field? treats the right as limited to the ter- 
ritory of the sovereign exercising it, except that he may condemn, 
“with the consent of any other nation, property within the territory 
limits of such other nation.” 

With the energetic advance of engineering science problems of 
this sort, which are interstate and international, have recently arisen 
with striking frequency. The courts are confronted with the plain 
proposition that no state can exercise the right of eminent domain 
within the sovereignty of another, and human convenience and ne- 
cessity are defied. 

The subject “Eminent Domain” is indexed and described by 
some writers on international law as Grotius, Puffendorf, and 
Vatell. But it will be found that they deal merely with expro- 
priation within the nation and leave the international question 
untouched. 

The case of Naboth’s vineyard, often cited as the earliest pre- 
cedent, is not international. 

Mr. Randolph shows® that “ During the seventeenth and eigh- 





1 Randolph, Em. Domain, 27. 

2 Field, Internat. Code, 2 ed., 20. 

8 See Lewis, Em. Domain, 9; Grotius, Peace and War, c. 8, § 21; Puffendorf, B. 8, 
c. §51 (English translation, 1703) ; 1 Vatell, Law of Nations, B. 1, c. 44, § 245. 

* Randolph, Em. Domain, 3. op. : 
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teenth centuries the manifestations of the right of eminent domain 
increased, owing to the extension and gradually centralized ad- 
ministration of public works and the growth of equitable judicial 
ideas.” 

He argues that the realty of a foreign minister which is foreign 
territory for some purposes may be subjected to the right of emi- 
nent domain simply because the ultimate sovereignty is in the local 
government,! and in a note says: “The method by which the old 
Protestant cemetery at Rome was taken for a municipal use is not 
without interest. This cemetery was placed under control of the 
Prussian representative near the papal court many years ago, and 
was managed thereafter by the Prussian, and later by the German 
representative, with whom were associated a committee represent- 
ing the other Protestant powers. The city of Rome decided to lay 
out a street through the cemetery, and after a correspondence, in 
which the power to expropriate does not seem to have been ques- 
tioned, the German embassy ceded the cemetery to the city author- 
ities, who on their part ceded a tract for a new cemetery, assumed 
the expense of reinterment, and further agreed to preserve the tomb 
of Keats.” ? 

The question has been discussed whether a railway chartered 
by federal law, and given by that law the right of eminent domain, 
can condemn state land. Mr. Randolph collects the cases to the 
point that United States rights are in this higher than state rights, 
- but that the agencies of the state are beyond federal aggression, 
and suggests that the power of a state must yield when acquisition 
by the federal government is more important to the United States 
than its retention is to the state. For example, although a neces- 
sity might arise to warrant the expropriation of a state capitol fora 
fortification site, it should not be assumed to justify the transforma- 
tion of a capitol into a post-office, though he points out this view 
conflicts with an illustration of Justice Brewer in St. Louis v. W. U. 
Tel. Co.,* where he seems to think the capitol could be taken by 
the railway on paying its value. These questions are, however, 
wholly constitutional. 

Take a few cases in point, however, which have arisen between 
the states of the United States of America or between wholly inde- 
pendent nations as examples and illustrations of interstate needs 





1 P. 54. 2 See Parl. Pub. Italy, No. 1, 1887. 
sP.5 # 118 U.S, 92. 
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and difficulties in the lines indicated. Of course the cases arising 
within the United States may involve also constitutional considera- 
tions which we need not consider; but, though made justiciable 
by the constitution, they turn mainly or wholly on rules of inter- 
national law. 

New York City needs to take advantage of adjacent territory for 
its water supply. A large part of that territory belongs to New 
Jersey. The State of New York cannot authorize any appropria- 
tion of the waters of New Jersey, and it is even doubtful whether 
the State of New Jersey can authorize condemnation of property 
within her borders to serve the public utilities of any neighboring 
state. Thus in the recent case of McCarter 7. Hudson Co. Water 
Co.,! the court says: “ We have been privileged to see in print an 
opinion recently submitted to the Merchants’ Association of New 
York by Mr. Randolph, author of the well-known work on eminent 
domain, upon the question of an interstate water supply for that 
city. Referring to that interest in water which each state possesses 
as the guardian of its community, he says, ‘I think it is clear that 
the right of an individual or a corporation to divert water, whether 
gained by public grant or by prior appropriation, is presumed to be 
utilized within the state, which may forbid the carriage of the water 
beyond its bounds.’ Again he uses this language, ‘ And, when we 
point out that each state holds all the property in its territory free 
from the eminent domain of another, and cannot be compelled to 
surrender its property to another in any way, I think we approxi- 
mate the irreducible measure of sovereignty in this relation.” The 
court goes on to hold that neither the state nor people of New 
York have any inherent right to withdraw a supply of water from 
the territory of New Jersey by artificial means, so that some millions 
of citizens on one side of a boundary line may not get the advan- 
tage of a convenient water supply unappropriated and flowing un- 
used to the sea, even on making due compensation to all concerned, 
because a boundary line intervenes and there is no known means 
of getting over that imaginary obstacle. 

Yet a good water supply materially lowers the death-rate of a city 
and so protracts human life. Though Professor Westlake has said, 
concerning the right of self-preservation recognized in international 
law,? that “ one great function of law is to tame it,” yet, if law would 
limit such a fundamental right, it ought only to be upon a good 
reason given. 





1 65 Atl. 498 (N. J.). 2 Westlake, Internat. Law, c. 8, p. 3. 
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Controversy has arisen between Kansas and Colorado as to the 
right of the latter to appropriate the waters of the Kansas River. 
That important stream rises in the Colorado mountains and flows 
for about 280 miles through the territory of that state, and then 
for about 310 miles through the territory of the State of Kansas. 
The matter has been twice carried to the Supreme Court of the 
United States by the latter state, in an attempt to prevent the 
diversion of the waters of the river by or under the authority of 
the upper state. 

In 1902, in Kansas v. Colorado,} that court recognized that “ the 
remedies resorted to by independent states for the determination 
of controversies raised by collision between them were withdrawn 
from the states by the Constitution. A wide range of matters sus- 
ceptible of adjustment and not purely political in their nature were 
made justiciable by that instrument,” and therefore the court enter- 
tained a bill by the State of Kansas to prevent Colorado from di- 
verting or authorizing the diversion of the waters of this river. 

In the present year the court dismissed this suit without preju- 
dice to like suit at a later time, on the ground that Kansas had as 
yet showed no substantial injury.2, No method appears by which 
for most necessary and valuable purposes of mining and irrigation 
Colorado could obtain the right to divert this water beyond such 
use as is legal to riparian proprietors if it inflicted substantial injury 
on Kansas, though it might do vastly greater good to Colorado, 
and she might be able and willing to pay for such injury twice 
over. The case illustrates the difficulties arising from a boundary 
line, which seems insurmountable even between states in such close 
alliance as those of this Union. 

A controversy involving like difficulties has arisen between the 
states of Missouri and of Illinois concerning the disposal of the 
drainage of Chicago, the second city of the nation, with a rapidly 
increasing population of between two and three millions. By a 
great canal the festering waters of the stagnant Chicago River, 
which are cleansed by no rising and falling marine tide, are 
made to run backward and to draw a plentiful supply of pure 
water from Lake Michigan, and, thus diluted, to ultimately dis- 
charge into the great stream of the Mississippi River. The 
State of Missouri bordering on this river, deeming itself injured, 





1 185 U.S. 125. 
2 Kansas v. Colorado, 206 U. S. 46. 
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brought suit against Illinois and the Sanitary District of Chicago.! 
And the Supreme Court of the United States held that such suit 
was maintainable if damage could be shown, but that there was 
none shown; and the court says, “If Missouri were an independ- 
ent and sovereign state, all must admit that she could seek a remedy 
by negotiation, and that failing by force.” 

Here again, no matter what the necessity of Chicago or her will- 
ingness to make adequate payment, a boundary line prevents an 
adjustment of rights by condemnation and compensation. 

These are merely recent conspicuous and familiar examples of an 
inconvenience that has been felt a thousand times between separate 
nations no less than between the states of this Union. 

Very great interests required the Suez Canal. The concessions 
for it were fortunately got; but, if they had been denied, ought the 
great interests to be sacrificed to the small or compelled to get the 
concessions by force or overawing? 

The Panama Canal is demanded likewise by interests of the vast- 
est extent and most imperative character, shared in by a great part 
of the world. Concessions have been obtained, but there are those 
who complain that they were extorted. That question I do not 
care to discuss; but I ask whether a beneficent project of world- 
wide importance ought to be absolutely defeated if a local power 
denies such concessions? 

A recent most destructive war which cost many lives and much 
treasure was largely fought for the possession of a port deemed 
essential by one power for the great interior country which she 
already possessed. In the recent South African war deep embar- 
rassment arose from the possession of the interior by one power 
and of the only port giving access to the same by another. 

The claims concerning Alaska, now happily adjusted between 
the two friendly and kindred nations involved, were made impor- 
tant, and at one time almost difficult, by the possession, for in- 
stance, of the Port of Skagway by one country and the possession 
by another of a greatly developing country of wide extent behind 
and tributary to it. 

Exactly the same complication which arose between Colorado 
and Kansas as to the Kansas River embarrassed the relations of the 
United States and Mexico with regard to the Rio Grande River. 
The waters of that international stream were so exhausted in Colo- 
rado and New Mexico that frequently the lower river bed was left 





1 Missouri v. Ill, and the Sanitary District of Chicago, 180 U. S. 208. 
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dry during the greater part of the year for a distance of 500 miles. 
The treaty between the two nations of May 21, 1906, has adjusted 
this difficulty by providing for the erection of a great dam at Eagle 
in New Mexico and for the equitable division of the water between 
the two nations. 

I recur to the beneficial assimilation of international to municipal 
law and rights. Not so many years ago a corporation, in whose 
favor the right of eminent domain had been exercised, could not be 
dispossessed by any subsequent exercise of like right in favor of 
another. So it was a matter of the utmost difficulty for a canal 
company or railway company to get the right to cross another. 
That is now very commonly provided for fully and freely in all 
cases of necessity. 

It will be recalled that the late David Dudley Field, in his “ In- 
ternational Code,” provided for the condemnation of property in 
other sovereignties, ‘‘ with the consent” of such other sovereignty, 
and Mr. Randolph records an interesting suggestion from an an- 
cient source, saying,’ “In the Athenian constitution of Aristotle 
[citing 4 Kenyon’s Trans. 72] we are told that a quarrel between 
Athens and Eleusis was settled upon this condition. 

“ Among others, if any of the seceding party (discontented 
Athenians) wish to take a house in Eleusis, the people would help 
them to obtain the consent of the owner; but, if they could not 
come to terms, they should appoint three valuers on either side, 
and the owner should receive whatever price they should appoint.” 

This comes near to a treaty right of condemnation. 

I write without the Algeciras convention before me, but I notice 
that Morocco has recently adopted regulations regarding expropri- 
ation under the general act of Algeciras.” 

Treaties and international conventicns are becoming so full in 
their friendly provisions, and so completely recognize the commun- 
ity of interest of persons on different sides of boundary lines, that it 
seems as if we might hope that any international inconvenience 
would soon be abolished. 

M. Merignhac, in his “ Traité de Droit public international pre- 
miére Partie,” considers recent movements toward international 
concert in matters of law, and mentions the consulta of 1904 be- 
tween France and Italy as showing a new era in the approaches of 
the nations to one another. That provides that a citizen of either 
who has money deposited in the postal savings bank department 





1 Randolph, Em. Domain, 3. 2 1 Am. J. of Internat. L. 752. 
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of one nation may, if he removes to the other, have it transferred 
to his credit in the like department of his new domicile. 

Such agreements make us hope that even the difficulty between 
nations that has been spoken of may be modified and perhaps 
removed by general treaties which allow rights of eminent domain 
in foreign territory for important public service corporations, even 
if they do not concede territory or jurisdiction. It is a bold dream 
which conceives of the award, upon due compensation, of a port 
or of territory very necessary to one power and of small conse- 
quence to another, but peace and commerce more and more hold 
the imaginations of men and war less and less, and this would be 
one of the victories of peace. Let us fix no limit to them. Inter- 
national arbitral tribunals will undoubtedly become permanent 
bodies with appointed sessions. The right of eminent domain 
within a nation’s boundaries, formerly rarely exercised, and then by 
the highest sovereign authority of the state,’ is now easily and con- 
stantly invoked and exercised at the suit of public service companies 
under statutory provisions largely supervised by the courts. With 
the growth of international interdependence instead of independent 
isolation, we may begin to hope for like useful functions and powers 
under international arbitration. 

The establishment of international prize courts for the adjudica- 
tion of claims to captured vessels and their contents has been advo- 
cated by many eminent jurists, as Professor Westlake and Sir 
Thomas Barclay ;? and was approved even so early as 1887 by the 
Institute of International Law, to say nothing of the recent action of 
the conference at the Hague. International tribunals dealing with 
condemnation of property rights for the common good by proceed- 
ings kindred with those under which the right of eminent domain 
is now exercised are but a moderate advance beyond such inter- 
national courts for the condemnation of prizes. 

The writer is indebted to Hon. Everett P. Wheeler, of New York, 
for the ingenious suggestion that the Constitution of the United 
States forbids any state of the Union “without the consent of 
Congress” to “ enter into any agreement or compact with another 
state”; that in case of necessity Congress might, therefore, 
authorize or consent to such agreements or compacts between the 
several states as seemed required for the adjustment of serious 
difficulties of the character herein indicated. 





1 See 1 Bl. Comm., B. 1, c. 1, *139 ef seg. 
2 See Problems of International Practice and Diplomacy, tos. 
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An agreement between the states involved to allow expropriation 
on due compensation made and to submit the whole matter to 
arbitration, if Congress gave its consent, might be a possible solu- 
tion of the New York and New Jersey, Kansas and Colorado, 
Illinois and Missouri problems above indicated, but in so far as 
the rights of individuals in real property would necessarily be in- 
volved it is somewhat uncertain how far this procedure could be 
made constitutional and practicable, and in so far as in any case 
it amounts to a surrender of territorial or jurisdictional rights 
fixed by constitutional provisions, it seems probably beyond the 
competence of merely statutory action. 

The subject has many intricacies and difficulties, the solution of 
which is not here attempted ; but it is submitted that it is among 
the extensions of arbitration to be considered and wisely shaped 
by publicists and statesmen. 

Even if the nation surrenders in part its right just as the individ- 
ual loses his property right, it is upon due compensation made. It 
is part of “the growth of equitable judicial ideas,” already alluded 
to, and, as Mr. T. A. Walker has pointed out,! as a result of the 
needs of international intercourse the strict principles “ of terri- 
torial sovereignty and its corollaries must be at times affected and 
relaxed. The progressive improvement of human nature necessarily 
involves the progressive development of international law.” To aid 
such development should be the very high function of all students 
of that noble and by no means stagnant part of jurisprudence. 
Lawyers must not deserve the taunt of Voltaire, who called them 
the conservers of old abuses, but their ingenuity and prudence 
must wisely shape a safe and lasting progress. They must help 
towards the attainment of that ‘“ Peace of Justice”” which President 
Roosevelt-has pictured as the goal set before all mankind. 


Charles Noble Gregory. 


UNIVERSITY OF IOWA. 





1 Walker, Internat. Law, 10, § 1895. 
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AGREED VALUATION AS AFFECTING THE 
LIABILITY OF COMMON CARRIERS FOR 
NEGLIGENCE. 


HE rule that a common carrier may not relieve itself by con- 

tract from liability for loss or damage to goods due to its neg- 
ligence is now generally accepted, yet even with courts professing 
to follow it there is an increasing disposition to limit recovery 
against the carrier to the amount agreed upon between the carrier 
and the shipper as the value of the shipment, though loss occurs 
through the carrier’s negligence. We purpose to examine briefly 
the decisions sustaining such limitations and to consider their sig- 
nificance in relation to the general rule, assuming that this rule is 
accepted as settled law. 

It is obvious that a court which rejects this general rule, and 
allows a common carrier to relieve itself by contract from liability 
for negligence, will in like manner sustain a partial exemption from 
such liability. The partial exemption may be in form the limita- 
tion of liability to a specific sum or the valuation of the goods at 
some definite figure.! In either case the limit of recovery even for 
negligence is fixed. These decisions do not, however, explain how 
a court refusing to allow the limitation of liability for negligence 
can consistently in such case uphold an agreed valuation. They 
require no comment save that, in accordance with a well-established 
principle, any doubt as to whether a stipulation under considera- 
tion does or does not include loss by reason of negligence must be 
resolved in favor of the latter view and against the carrier.? 

Where, however, carriers are not permitted to contract away 
their liability for negligence, the courts have decided with practical 
unanimity that a stipulation, without reference to attempted valua- 
tion, that liability in case of loss shall be limited to a sum specified 





1 Manchester, etc., Ry. Co. v. Brown, 8 App. Cas. 703; Great Western Ry. Co. v. 
McCarthy, 12 App. Cas. 218; M’Cance v. London & Northwestern Ry. Co.,7 H.& N. 
477 (Exchequer), 3 H. & C. 343 (Exchequer Chamber) ; Belger v. Dinsmore, 51 N. Y. 
166; Magnin v. Dinsmore, 62 N. Y. 35, 70 N. Y. 410; Zimmer v. New York Central, 
etc., R. R. Co., 137 N. Y. 460. 

2 Westcott v. Fargo, 63 Barb. (N. Y.) 349, 61 N. Y. 542; Vrooman v. American, 
etc., Express Co., 2 Hun (N. Y.) 512; Marquis v. Wood, 61 N. Y. Supp. 251. 
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is, in case of loss through negligence, invalid! There is manifest 
reason for this holding, since it is difficult to understand how a 
carrier, if it may not relieve itself from liability for negligence up 
to the total value of the goods carried, may nevertheless in effect 
stipulate for non-liability as to one-half or nine-tenths or ninety- 
nine hundredths of their value.? 

An agreement of this nature, not even purporting to be based 
upon the value of the goods carried, discloses an obvious effort of 
the carrier to escape liability beyond the fixed sum, and contains 
none of the extenuating elements which in cases of so-called agreed 
valuation have induced the courts to sustain such valuation as a 
limit of liability. In fact, Mr. Hutchinson explains the divergence 
of the decisions upon the question of the exempting of the carrier 
from liability beyond a fixed amount as depending on whether the 
contract in question limits liability to a certain sum or constitutes 
a bona fide valuation of the goods.’ This explanation cannot, how- 
ever, be accepted as adequate, for while stipulations in form limit- 
ing liability to a certain amount are everywhere invalid,* the 
decisions are not harmonious where the agreement in form fixes 
the value of the goods.> These decisions are not free from diffi- 
culty and form the material for this discussion. 





1 Fells v. St. Louis, etc., Ry. Co., 52 Fed. 903; Schwarzchild v. Nat’l. S. S. Co., 74 
Fed. 257; Mobile, etc., R. R. Co. v. Hopkins, 41 Ala. 486; Georgia Pacific Ry. Co. v. 
Hughart, 90 Ala. 36; Galt v. Adams Express Co., MacArthur & M. (D. C.) 124; 
Georgia R. R. & Banking Co. v. Keener, 93 Ga. 808; Central of Georgia Ry. Co. z. 
Murphey & Hunt, 113 Ga. 514; Central of Georgia Ry. Co. v. Hall, 124 Ga. 322; 
Chicago & Northwestern Ry. Co. v. Chapman, 133 Ill. 46; K. C., etc., R. R. Co. 2. 
Simpson, 30 Kan. 645; Adams Express Co. v. Hoeing, 8 Ky. L. Rep. 154, 9 Ky. L. 
Rep. 814; Moulton z. St. Paul, etc., Ry. Co., 31 Minn. 85; Southern Express Co. v. 
Moon, 39 Miss. 822; Chicago, etc., R. R. Co. v. Abels, 60 Miss. 1017; Southern Ex- 
press Co. v. Seide, 67 Miss. 609; Doan v. St. Louis, etc., Ry. Co., 38 Mo. App. 408 ; 
U.S. Express Co. v. Backman, 28 Oh. St. 144; Pittsburg, etc., Ry..Co. v. Sheppard, 
56 Oh. St. 68; Ambach v. B. & O. R. R. Co., 4 Oh. Dec. 467 ; Coward v. East Ten- 
nessee, etc., R. R. Co., 16 Lea (Tenn.) 225; Ry. Co. v. Wynn, 88 Tenn. 320; South- 
ern Pacific Ry. Co. v. Maddox, 75 Tex. 300; St. Louis, etc., Ry. Co. v. Robbins, 14 
S. W. 1075 (Tex.); Galveston, etc., Ry. Co. v. Ball, 80 Tex. 602; Virginia, etc., R. R. 
Co. v. Sayers, 26 Grat. (Va.) 328; Maslin v. B. & O. R. R. Co. 14 W. Va. 180; 
Abrams v. Milwaukee, etc., R. Co., 87 Wis. 485. 

As to the Massachusetts decisions see comment in note 10. 

2 See, for example, Baughman v. Louisville, etc., R. R. Co.,94 Ky. 150; Ry. Co. 2. 
Wynn, 88 Tenn. 320. 

8 Hutchinson, Carriers, 2 ed., Mechem, § 249 é¢ seg. 

4 Except, of course,in New York and perhaps in Massachusetts. See éxfra, note to. 

5 Thus even in cases of agreed valuation the following jurisdictions deny the 
validity of such stipulations in cases of negligence: Overland Mail & Express Co. v, 
Carroll, 7 Colo 43; Adams Express Co. v. Stettaners, 61 Ill. 184; Southern Express 
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The leading decision in this group of cases is Hart v. Pennsyl- 
vania Railroad Co.!_ Hart sued the Pennsylvania Railroad to re- 
cover damages for the breach of a contract to transport certain 
horses from Jersey City to St. Louis. Through the carrier’s neg- 
ligence? one of the horses was killed and four were injured. Hart 
claimed to recover damages to the amount of $19,800, offering to 
prove that the horses were worth, the one killed, $15,000, and the 
others from $3000 to $3500 apiece, and that his loss was as stated. 
This evidence was excluded on the ground that the contract of 
shipment provided that the carrier assumed “ liability on the stock 
to the extent of the following agreed valuation: If horses or mules, 
not exceeding two hundred dollars each.” On appeal to the Su- 
preme Court of the United States it was decided that notwithstand- 
ing the carrier’s negligence Hart’s recovery should be limited to 
the agreed valuation. 

Prior to this decision there was much indefiniteness of principle 
in the reported cases, and a decided lack of agreement. It has 
subsequently, however, been followed in many jurisdictions,® the 





Co. v. Marks, etc., Co., 40 So. 65 (Miss.); Orndorff & Co. v. Adams Express Co., 3 
Bush (Ky.) 194; Baughman v. Louisville, etc., R. R. Co., 94 Ky. 150; Cincinnati, etc., 
Ry. Co.’s Receiver v. Graves, 21 Ky. L. Rep. 684; Ill Cent. Ry. Co. v. Radford, 23 
Ky. L. Rep. 886; Hughes v. Pennsylvania R. R. Co., 202 Pa. St. 222. Elkins v. Em- 
pire Transportation Co., 81* Pa. St. 315, did not involve negligence. The statement 
to the contrary is evidently an error of the reporter: Weiller v. Penna. R. R. Co., 134 
Pa. St. 310. The decision by Judge Hare in Newburger v. Howard, 6 Phila. (Pa.) 
174, cited by the court in the Hart case, and in accord therewith, was rendered before 
the Supreme Court of Pennsylvania had decided otherwise. It is noteworthy that 
Chief Justice Mitchell has consistently dissented from the Pennsylvania decisions, and 
in the latest case, Hughes v. Railroad, he is joined by Mr. Justice Brown. Galveston, 
etc., Ry. Co. v. Ball, 80 Tex. 602; Houston, etc., Ry. Co. v. Williams, 31 S. W. 556 
(Tex.). 

In states where statutes or the state constitution forbid common carriers to vary 
their common law liability, stipulations as to agreed valuation have been held to be 
within the prohibition of the statute. Lucas v. Burlington, etc., Ry. Co., 112 Ia. 594; 
St. Louis, etc., Ry. Co. v. Sherlock, 59 Kan. 23; Ohio, etc., Ry. Co. v. Taber, 98 Ky. 
503; Ill. Cent. R. Co. v. Radford, 23 Ky. L. Rep. 886; Pacific Express Co. v. Hertz- 
berg, 42 S. W. 795 (Tex.) ; St. Louis, etc., Ry. Co. v. McIntyre, 82 S. W. 346 (Tex.). 

1 112 U.S. 331. There is a very satisfactory collection of the cases citing this de- 
cision in 10 Rose, Notes to the U. S. Reports, 896. 

2 In the report of the case in the lower court, 7 Fed. 630, it is said that the loss was 
due to the gross negligence of the carrier. 

8 St. Louis, etc., Ry. Co. v. Weakly, 50 Ark. 397; Peirce v. Southern Pac. Co., 47 
Pac. 874 (Cal.); Coupland v. Housatonic R. R. Co,, 61 Conn. 531 ; Georgia Southern 
Ry. Co. v. Johnson, 121 Ga. 231; Louisville, etc., Ry. Co. v. Nicholai, 4 Ind. App. 119; 
Adams Express Co. v. Carnahan, 63 N. E. 245 (Ind.); Smith v. American Express Co., 
108 Mich. 572, semdle; Alair v. Northern Pac. R. R. Co., 53 Minn. 160; Harvey v. 
Terre Haute, etc., R. R. Co.,74 Mo. 538; Brown v. Wabash, etc., Ry. Co., 18 Mo. App. 
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courts in some instances practically repudiating, though professing 
‘to distinguish, their earlier decisions, and it now represents the 
prevailing view. Nevertheless in some states its soundness is 
questioned and a contrary rule established.? 

It must not be forgotten that whatever. may be the theory un- 
derlying this decision, its result is to relieve the carrier from obli- 
gation to pay to the shipper the full value of the goods, and that, 
too, though the loss has happened through the carrier’s negligence. 
Since the general rule forbidding the limitation of liability for neg- 
ligence is so well settled, it becomes of importance to inquire by 
what reasoning this conclusion is reached. 

The Hart case, and other decisions in accord with it, suggest 
“estoppel” as the foundation upon which they may be rested. 





568; Duntley v. Boston & Maine, 66 N. H. 263; Durgin v. American Express Co., 66 
N. H. 277; Ballou v. Earle, 17 R. I. 441; Johnstone v. Railroad Co., 39 S. C. 55; 
Richmond, etc., R. Co. v. Payne, 86 Va. 481; Loeser v. Chicago, etc., R. Co., 94 Wis. 
571; Ullman wv. C. & N. W. R. Co., 112 Wis. 150; Robertson v. Grand Trunk Ry. Co. 
of Canada, 24 Can. Supreme Ct. 611. 

Curiously enough the Massachusetts cases do not make the distinction prevailing 
generally in the other decisions betw2en a limitation of liability to a specific sum and 
an agreement of valuation at that sum, but uphold the fixed limit of liability if reason- 
able, basing their conclusions apparently on the test as settled in England by statute, 
viz., whether in the mind of the court the contract limiting liability is reasonable. See 
Phillips v. Earle, 8 Pick. (Mass.) 182; Squire v. New York Cent. R. R. Co., 98 Mass. 
239. In this case, ¢. g., the stipulation was to the effect that the carrier should “not for 
any cause be held liable beyond the sum of $200 for injury to, or loss of, any single 
animal carried pursuant to this agreement, a/though the actual value of such animal may 
exceed that amount.” Graves v. Lake Shore, etc., R. R. Co., 137 Mass. 33; Hill v. Bos- 
ton, etc., R. R. Co., 144 Mass. 284; Brown v. Cunard Steamship Co., 147 Mass. mi : 
Hood Co. v. American Pneumatic Service Co., 77 N. E. 638 (Mass.). 

Among the earlier decisions, also, the distinction is frequently overlooked, but since 
the Hart case it has been recognized almost universally. 

1 Thus with Great Southern R. R. Co. v. Little, 71 Ala. 611, compare L. & N. R. 
R. Co. v. Sherrod, 84 Ala. 178; with Kallman v. U.S. Express Co., 3 Kan. 198, and 
K. C., etc., R. R. Co. v. Simpson, 30 Kan. 645, compare Pacific Express Co. v. Foley, 
46 Kan. 457; with Coward v. East Tennessee, etc., R. R. Co., 16 Lea (Tenn.) 275, 
compare Ry. Co. v. Sowell, 90 Tenn. 17, and Starnes v. Railroad, 91 Tenn. 518; with 
Brown v. Adams Express Co., 15 W. Va. 812, compare Zouch v. Chesapeake & Ohio 
R. Co., 36 W. Va. 524. In this connection the Ohio decisions are specially interest- 
ing. In Ry. Co. v. Simon, 15 Oh. Cir. Ct. Rep. 123, the lower court distinguishes the 
earlier Ohio cases of U.S. Express Co. v. Backman, 28 Oh. St. 144, and Pittsburg, 
etc., Ry. Co. v. Sheppard, 56 Oh. St. 68, and accepts the Hart case. On appeal the 
decision is affirmed on another ground, to wit, that the judgment of the Circuit Court 
involved the weight of the evidence, Ry. Co. v. Simon, 63 Oh. St. 598; but the opinion 
of the Supreme Court in Wells, Fargo & Co. v. Bell, 65 Oh. St. 408, shows, we believe, 
that it is not unlikely that Ohio will follow the federal decision. 

2 See supra, note 7. 

8 Hart v. Pennsylvania Railroad Co., 112 U. S. 331, 341; Georgia Southern Ry. 








36 HARVARD LAW REVIEW. 


Since the carrier incurs liability for the safety of the goods, he is 
entitled, as all the cases agree, to be informed of the extent of 
that liability; in other words, he has a right to know the value 
of the goods, since the care required of him is properly pro- 
portioned in some degree to such value. His liability is in the 
nature of that of an insurer,! and his compensation is in conse- 
quence made up theoretically of two elements, — one a consid- 
eration for the services of transportation, the other for the risk 
assumed. As with other insurers, the extent of that risk helps to 
determine his charge. When, therefore, the shipper, to secure a 
lower rate, misrepresents the value and the carrier is misled by 
such misrepresentation, and loss occurs 2 consequence of the lower 
valuation, a case is presented to which the principle of estoppel is 
applicable. 

Some cases disclose all these facts, and are properly rested on 
the basis of estoppel.2, Under modern conditions of transporta- 
tion goods known to be valuable are, as a rule, accorded greater 
care than is bestowed upon goods of little apparent value. As 
a consequence, it sometimes happens that in the same catas- 
trophe all the latter are saved, whereas the former are lost. In 
such case, where a valuable parcel, represented otherwise, has 
been lost, the loss occurs because the true value has been misrep- 
resented by the shipper. The loss is really due to the shipper’s 
own act, and consequently should impose no liability on the car- 
rier. Where, however, loss would have occurred, even though the 
true value had been stated, the carrier has not been injured by the 
misrepresentation of the shipper, save that he has not received as 
high a rate of freight as he would have charged had the true value 





Co. v. Johnson, 121 Ga. 231; Graves vw. Lake Shore, etc., R. R. Co., 137 Mass. 33; 
Richmond, etc., R. Co. v. Payne, 86 Va. 481; etc. 

1 It should always be remembered that, though the common law liability of the 
carrier is in certain respects the liability of an insurer, the fact that he is the bailee of 
the goods insured is of vital importance in determining whether or not rules with re- 
spect to the contract of insurance are to be applied in an unmodified form to this par- 
ticular contract. In the cases under consideration it is essential to keep this in mind, 
in view of the rule requiring generally the richest good faith in the negotiations of the 
contract of insurance. 

2 See Sleat v. Fagg, 5 B. & Ald. 342, particularly Bayley’s comment on Batson v. 
Donovan, 4 B. & Ald. 21; Earnest v. Express Company, t Woods (U. S.) 573; Op- 
penheimer v. U.S. Express Co., 69 Ill. 62. Cf Southern Express Co. v. Everett, 37 
Ga. 688, and Everett v. Southern Express Co., 46 Ga. 303. In the Hart case the 
court says that what the shipper did “tended to lessen the vigilance the carrier would 
otherwise have bestowed,” but it does not appear that the loss was due to the fact that 
vigilance had been diminished in consequence of such valuation. 
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been declared. It cannot be contended logically that he has been 
injured by assuming a greater liability than he intended to assume,! 
for the very question is whether he has assumed such liability, and 
the result of imposing it on him cannot be given as a reason for 
its imposition or non-imposition. Furthermore, unlike a private 
individual, he is compellable to accept the responsibility, and his 
right is restricted to insisting on freight money properly propor- 
tioned to the services he renders and the risk he incurs. It is 
difficult, therefore, to understand how a decision can be rested on 
the estoppel theory where the misrepresentation in no way operates 
as an element in causing the loss. 

Furthermore, since estoppel, properly considered, arises only 
where a misrepresentation has actually misled to his damage the 
individual to whom it is made, estoppel can play no proper part 
when the carrier knows the true value of the goods shipped and 
is consequently not misled by the shipper’s valuation. In such 
case no reason exists for refusing to allow the shipper to contra- 
dict his assertion of value, unless reliance can be placed upon the 
contractual obligation. ; 

Estoppel, therefore, as a theory upon which to explain these 
cases, has a proper place only where the carrier does not know? 
that the true value is misstated, and where the misrepresentation of 
value enters into the loss as at least a contributing cause. 

Few cases recognize this. Even in the Hart case, the question 
of the carrier’s knowledge is practically ignored. Counsel for the 
shipper asserts in argument that the carrier knew the value was 
greater than that named in the printed contract before it received 
the goods for shipment; but comment on this knowledge, or lack 
of knowledge, is conspicuously absent in the opinion of the Su- 
preme Court, and likewise in the opinion of the court below.’ 





1 See Graves v. Lake Shore, etc., R. R. Co., 137 Mass. 33, where the court says: 
“He imposes upon the carrier the obligations of a contract different from that into 
which he entered.” Since the carrier is compellable to accept the goods he cannot say 
that on constat, but that if he had known the true value he would not have entered 
into the contract. It was his duty to enter into it, and unless the misrepresentation of 
value has in some manner contributed to the loss, the carrier has in this particular 
instance been damaged only to the extent to which the compensation received by him 
has been less than he might have demanded. It is on. account of the loss to him zz 
the aggregate from such diminished compensation that he should be protected. See 
infra. 

2 See cases infra, note 19. 

8 In Black v. Goodrich Transportation Co., 55 Wis. 319, the court says that in the 
Hart case in the lower court it appeared that there was no evidence that the carrier 
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While, therefore, Mr. Justice Blatchford refers to estoppel as a 
reason for his decision, it is doubtful whether this principle can be 
accepted as satisfactory. 

If, then, the estoppel theory is inadequate, except in the limited 
class of cases referred to, the decision can apparently be rested 
only on the basis of contract. It is important, therefore, to dis- 
cover the exact limitations of the rule, since its effect is to restrict 
the operation of the general principle that liability for negligence 
may not be limited by contract even partially. 

Here, again, if the carrier knows the true value of the goods 
shipped, it is not easy to understand on what theory can be ex- 
plained the conclusiveness of the agreed valuation where loss or 
damage results through negligence. Certainly the mere form of 
the contract cannot control the result, and since the carrier and 
the shipper in the case supposed are both cognizant of the true 
value of the goods shipped, the placing of a lower valuation 
thereon is a patent effort to absolve the carrier from a portion of 
his liability. Where, then, there is negligence, a reduced rate 
allowed in consequence is of no more effect than a considera- 
tion given for any other agreement discountenanced by the law. 
The decisions are practically unanimous to the effect that where 
the stipulation is in form a limitation of liability to a specified 
amount, such limitation will not be upheld in cases of negligence, 
and why a different result should be reached because the parties 
with full knowledge of all the facts cast their agreement into the 
language of agreed valuation, is one for which we confess our- 
selves unable to give a reason. 

It is freely admitted that the cases have not turned on the ques- 
tion of the carrier's knowledge or ignorance of the true value. 
Reference thereto has frequently been made,! but it has received 





knew of the extraordinary value of the shipment, but it is impossible to discover this 
in the report of the lower court’s decision in 7 Fed. 630. In the Supreme Court the 
opinion of the court leads to the inference that the carrier was misled as to value, 
since the court speaks of “fraud,” “imposition,” ‘‘ misrepresenting the nature or 
value of the articles,” but it is rather surprising to find no more definite reference to 
the question of actual deception. It is impossible to draw with assurance any infer- 
ence with respect to this question from the statement that: “ Although the horses, 
being race-horses, may, aside from the bill of lading, have been of greater real value 
than that specified in it, whatever passed between the parties before the bill of lading 
was signed was merged in the valuation it fixed; and it is not asserted that the plain- 
tiff named any value, greater or less, otherwise than as he assented to the value named 
in the bill of lading by signing it.” This is the closest reference to the carrier’s knowl- 
edge to be found in the court’s opinion. 

1 See, for example, the following: Earnest v. Express Co., 1 Woods (U. S.) 573; 
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little emphasis. In some cases it has been distinctly repudiated 
as an essential element? and, as already pointed out, it is quietly 
ignored in the Hart case.” 

Such ignorance or knowledge on the part of the carrier of the 
true value of the goods should constitute, we believe, the decisive 
factor in determining the validity or invalidity of a stipulation as 
to agreed valuation, where loss occurs through negligence. While 
such a rule might seem to introduce an uncertain element into 
what should be precise and easily determined, the burden would 
be upon the shipper who has agreed to another value to prove 
that the carrier through the agent accepting the goods had 
knowledge of their true value. Under such circumstances the 
rule would not wear an impracticable aspect, and it is not a case 
where third parties may be misled to their damage by the terms 
of the bill of lading. The carrier’s duty should be to ship only at 
the true value, where known, so far as his liability for negligence 
is involved, since attempted limitation of this liability to a fixed 
sum is not permissible. If the courts sustain contracts of this kind, 
entered into with full knowledge.on both sides of true value, sim- 
ply because they take the form of agreed valuation,® an important 
exception has developed to the general rule forbidding contracts 
by common carriers limiting liability for negligence, and it would 





Overland Mail & Express Co. v. Carroll, 7 Colo. 43 ; Southern Express Co. v. Everett, 
37 Ga. 688, 46 Ga. 303; Georgia R. R. & Banking Co. v. Keener, 93 Ga. 808 ; Georgia 
Southern Ry. Co. v. Johnson, 121 Ga. 231; Adams Express Co. v. Carnahan, 63 N. E. 
245 (Ind.); Orndorff & Co. v. Adams Express Co., 3 Bush (Ky.) 194; Baughman z. 
Louisville, etc., R. R. Co., 94 Ky. 150; Kember & George v. Southern Express Co., 
22 La. Ann. 158; Alair v. Northern Pacific R. Co., 53 Minn. 160; Southern Express 
Co. v. Stevenson, 42 So. 670 (Miss.), it is doubtful whether there was negligence in 
this case; Harvey v. Terre Haute, etc., R. R. Co., 74 Mo. 538; U. S. Express Co. v. 
Backman, 28 Oh. St. 144; Railway Co. v. Simon, 1t§ Oh. Cir. Ct. Rep. 123; Levy z. 
Southern Express Co., 4 Rich (S. C.) 234. 

In Beck v. Evans, 16 East 244, Lord Ellenborough refused to limit the recovery to 
the £5, according to the terms of the then customary notice, on the ground that the 
carrier knew the value of the goods; but this principle seems to have been lost sight 
of in later cases, even before the passage of the Acts of Parliament in reference to the 
limitation of liability. Levi v. Waterhouse, 1 Price 280; Marsh v. Horne, 5 B. & C. 
322. 

1 Douglas Co. v. Minn. Transfer Ry. Co., 62 Minn. 288, where the decision is made 
to turn on the fairness of the valuation. In this case the real value was about four 
and one-half times the agreed value. Mr. Justice Canty, in concurring, says that the 
rule “should be watched closely, as in practice it is liable to lead to evasion and abuse 
on the part of the common carrier.” Southern Express Co. v. Owens, 41 So. 752 
(Ala.); Southern Ry. Co. v. Jones, 132 Ala. 437. See also note 26. 

2 See supra, note 18. 

8 See infra, note 32. 
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be difficult to reconcile such decisions with what have been held 
to be patent efforts to limit liability where the stipulation takes 
the form of limiting damages recoverable to a specific sum without 
regard to value.! 

Notwithstanding the scant favor which this suggested criterion 
has in terms been accorded in the decisions, a study of the reasons 
suggested by the courts will disclose a possible approach to such 
criterion under the guise of other considerations. Such contracts 
as to agreed valuation, it is said, must be “fairly made,” “ dona 
fide,” “ just and reasonable,” and “based on a reasonable consid- 
eration.” As to this last element, some courts have held that there 
must be a distinct consideration in the form of a lower freight rate 
for the stipulation as to valuation,? and in general it is agreed that 
the stipulation as to value must be sustained by consideration. If, 
however, it is the true value, it would seem but logical to regard 
the consideration of carriage as sustaining all the agreements of 
the shipper, provided the tariff schedule is based upon relative 
value, and the very requisite that there must be a special consid- 
eration suggests the inference that by the fixing of a lower value 
than the true one the carrier is being partially relieved from 
liability. 

Obviously, as a mode of protecting the carrier against fanciful 
and exaggerated valuations, and of liquidating the damages in ad- 
vance, an agreed valuation commends itself to every one. Since 
value is a matter of opinion, where such agreed value is reasonably 
close to the true value, courts might hold that the spirit of the rule 
forbidding limitation of liability for negligence is not violated by 
upholding such agreed valuation. By it greater certainty in busi- 
ness transactions is obtained, and litigation in many instances 
avoided, since frequently the main purpose of such litigation is 
to determine the extent of the carrier’s liability rather than its 
existence. Accordingly some cases have made the validity of 
the valuation depend solely on its approximating with reasonable 





1 See supra, note 3. 

2 Southern Express Co. v. Hill,98 S. W. 371 (Ark.); Adams Express Co. v. Harris, 
120 Ind. 73; McFadden v. Mo. Pac. Ry. Co., 92 Mo. 343; Kellerman v. Kan. City, 
etc., R. R. Co., 136 Mo. 177; Gardner v. Southern R. R., 127 N. C. 293; and shipper 
may show that an alleged reduced rate is really not such, McFadden v. Mo. Pac. Ry. 
Co., supra ; Conover v. Pac, Express Co., 40 Mo. App. 31; Ward wv. Mo. Pac. Ry. Co., 
58 S. W. 28 (Mo.); but where the contract sets forth that the rate is a reduced one, 
the burden is on the shipper to show the contrary. Evansville, etc., R. Co. v. Keve- 
kordes, 69 N. E. 1022 (Ind.). 
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accuracy the true value of the goods,! and that, too, though the 
carrier had no knowledge whatever of the real value.2_ The curious 
result is reached in these last-mentioned cases that the more a man 
misrepresents the value of his goods to a carrier, the more likely 
he is to recover their true value where that carrier is negligent. 
Of course, if the carrier knows the true value, then, on the principle 
for which we are contending, the holding is correct, but in the 
cases referred to knowledge on the part of the carrier is distinctly 
négatived. 





1 Murphy zv. Wells, Fargo & Co., 108 N. W. 1070 (Minn.). In this instance 550 
cases of strawberries were shipped at an agreed valuation of $50. They were worth. 
about $2000 and $330 was paid for freight. The court holds the stipulation not just 
or reasonable. It is obvious that the carrier new that $50 was not a dona fide valua- 
tion. As already pointed out, the same court sustained a valuation in Douglas Co. v. 
Minn. Transfer Ry. Co., 62 Minn. 288, where the true value was about four and one-half 
times the agreed value. In Gardner v. Southern R. R., 127 N. C. 293, stone, agreed 
value $46.60, real value $218, was shipped and the agreed valuation is held not 
conclusive. Here the court relied also on the fact that no consideration for the agree- 
ment as to valuation was shown. In Nashville, etc. Ry. Co. v. Stone & Haslett, 
79 S. W. 1031 (Tenn.), a case of hogs worth two or three times the agreed value, 
the agreement is held unreasonable and void. So also Schwarzchild v. Nat’l Steam- 
ship Co.,74 Fed. 257, where a valuation of £1 per animal is held unreasonable. South 
& North Ala. R. R. Co. v. Henlein, 52 Ala. 606, 56 Ala. 368. With Ga. Pac. Ry. Co. 
v. Hughart, 90 Ala. 36, compare Western Ry. Co. v. Harwell, 91 Ala. 340. And yet in 
the case of the shipment of horses the value has often varied widely from the agreed 
valuation. Thus in the Hart case itself, where the agreed value of the horses was 
$200 each, the shipper offered to prove that the real value of one of them was $15,000. 
Numerous cases involving the transportation of live stock show a similar variance. 
It is apparent that in the case of such transportation there is a peculiar opportunity 
for the extravagant and fanciful valuations of which the courts have seemed so fearful. 
See the dissenting opinion in South & North Ala. R. R. v. Henlein, supra, where this 
is admitted, though the judge is opposed to permitting the agreed valuation to be con- 
clusive in the ordinary case. 

2 Southern Express Co. v. Owens, 41 So. 752 (Ala.), and Southern Ry. Co. v. Jones, 
132 Ala. 437. In this latter case a suit to recover damages for the negligent loss of a 
horse valued at $100, alleged to be worth $1500, the court says at page 442: “ The 
question is not what the parties knew or intended, but what is the effect of the stipula- 
tion ; not whether the parties intended evil or knew their act was hurtful to the public, 
but whether to allow and uphold such contracts would be fraught with wrong and injury 
to the people of a character from which it is the province and duty of government to 
protect them. So it is immaterial, when a carrier has stipulated for a limitation of 
damages resulting from his negligence to a greatly disproportionately small valuation 
of the property carried, whether he knew or was informed of its real value or not. It 
is against the public good in respect of a matter of governmental concern that he should 
be allowed to make such stipulation under any circumstances ; and to allow it to stand 
in any instance or upon any consideration would be to emasculate the principle of 
public policy obtaining in the premises, and to leave the public exposed to all the 
uncertainties incident to inquiries into what carriers intended, or knew or had been 
informed as to the real value of the property transported by them.” 
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It is not clear precisely what is intended by an agreed valuation 
just and reasonable in its terms, unless that the agreed value must 
be reasonably close to the true value. If this is its meaning, then 
its bearing has already been considered. On the other hand, there 
is possibly an unconscious regard at this point for the provision of 
the English statute law with reference to the limitation of liability 
and the decisions of the English courts thereunder upholding these 
agreed valuations even in cases of negligence.! In fact, the court 
in the Hart case distinctly refers to the rule of the statute of Gréat 
Britain as “the proper one to be applied in this country, in the 
absence of any statute.” In view, however, of the cases holding 
that a limitation in form to a specified sum is invalid in cases of 
negligence, this seems a conclusion without a reason unless we in- 
corporate the idea, heretofore referred to, that the value fixed is 
sufficiently near the true value to be so held by the court, upon 
the principle de minimis, etc., or unless we add the proviso that it 
is just and reasonable only where the carrier does not know the 
true value. It is quite possible, for reasons which will be referred 
to later, to regard it just and reasonable to sustain these agreed 
valuations even in case of negligence, where the carrier does not 
know the true value. But where such value is known to him, it is 
not clear, under the existing decisions as to limitations not in the 
form of agreed valuation, how such agreed valuation can be sus- 
tained as just and reasonable where the agreed value varies from 
the true value otherwise than to a negligible degree. 

It is possible that a court might take the view that limitation, 
actual and intended, is, within limits, to be permitted as just and 
reasonable when voluntarily agreed to by the shipper in the face 
of opportunity to ship at full value. This is perhaps the explana- 
tion of the Massachusetts cases,? and there is much to be said in 
its favor, but it is a view logically impossible for a court which 
refuses to allow any stipulation in form purporting to limit liability 
for negligence to a specific sum.® 

Courts have not defined with precision what is intended by a 
contract fairly made or entered into dona fide, but these phrases 
seem to involve at least two thoughts: first, that there must be a 





1; Wm. IV. c.68; 17 & 18 Vict. c. 31, § 7; McCance v. L. & N. W. Ry. Co., 7 H. & 
N. 477, 3 H. & C. 343; Manchester, etc., Ry. Co. v. Brown, 8 App. Cas. 703; Great 
Western Railway Co. v. McCarthy, 12 App. Cas. 218, 

2 See supra, note 10. 

8 See supra, note 3. 
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' reasonable opportunity for the shipper to ship his goods at their 
true value and at a reasonable rate,! and second, that the contract 
must not be an obvious attempt to evade the general principle as 
to limiting liability for negligence.2_ The former of these reasons 
needs no comment: it is self-explanatory. As to the latter, it 
approaches, we believe, very close to recognizing the carrier’s 
knowledge of the true value as the test of good faith. In all the 
cases the shipper presumptively knows the value of his own 
property, and the term can hardly be intended to apply to him. 
Where the carrier with full knowledge that the property is worth 
greatly more than the agreed value enters into a contract for its 
transportation at such agreed value as the basis of liability in case 
of loss, such contract can hardly be called one entered into in good 
faith if he intends to rely on it in case of negligent loss. If this 
is not what the “ good faith” means, it is not easy to discover its 
significance. True it is, the cases which have held that contracts 
fixing an agreed valuation were not to be sustained because they 
evidenced an effort to evade the law depend almost invariably 
upon an explanation of the language of the contract as showing 
no real valuation. We refer, however, in the note to some cases 
which support in a measure the view we are suggesting.® 





1 Manchester, etc., Ry. Co. v. Brown, 8 App. Cas. 703. 
2 See infra, note 32. 

8 The cases considering whether a stipulation is in substance a partial limitation of 
liability or a dona fide agreed valuation are of special interest. Eells v. St. Louis, etc., 
Ry. Co., 52 Fed. 903; Schwarzchild v. Nat'l Steamship Co., 74 Fed. 257; Georgia 
Pacific Ry. Co. v. Hughart, 90 Ala. 36; Galt v. Adams Express Co., MacArthur 
& M. (D. C.) 124; Central of Georgia Ry. Co. v. Murphey & Hunt, 113 Ga. 514; 
Moulton v. St. Paul, etc., Ry. Co., 31 Minn. 85; Doan v. St. Louis, etc., Ry. Co., 38 
Mo. App. 408. In Newburger v. Howard, 6 Phila. (Pa.) 174, decided by Judge Hare 
and upholding an agreed valuation in a case of negligence before the Pennsylvania 
rule was settled otherwise, it is said that the carrier may require information as to 
value, etc., but that “such conditions must, however, be imposed in good faith, and 
not as a means of effecting an object which the law would not permit to be attained 
directly.” 

In Central of Georgia Ry. Co. v. Hall, 124 Ga. 322, the court holds that in a clear 
case the question is for the court, in a doubtful case for the jury, whether a stipulation 
is an agreed valuation or an attempt to limit liability. 

The stipulation has at times taken the form of an agreement that the valuation of 
the goods shall depend on their value at the time and place of shipment, Pierce v. 
Southern Pac. Co., 47 Pac. 874 (Cal.), though the value at the point of shipment was 
only about one-half that at the point of destination. South & North Ala. R. R. Co. v 
Henlein, 52 Ala. 606, 56 Ala. 368; L. & N. R. R. Co. v. Oden, 80 Ala. 38. Such stip- 
ulation has been upheld. Since, however, transportation is generally for the purpose 
of securing a higher price than that available at the shipping end, this seems an 
obvious effort to limit liability. Ruppel v. Allegheny Valley Ry., 167 Pa. St. 166; 
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This view constitutes, we believe, the true basis for these de- 
cisions. Where the carrier is proved to have had knowledge of 
the real value of the goods shipped, then neither by virtue of es- 
toppel nor by virtue of contractual obligation is there ground for 
sustaining an agreed valuation in case of negligence, so long as the 
general rule as to limiting the liability of a common carrier for 
negligence is recognized and the cases refusing validity to 
contracts in form limiting liability to a fixed amount remain 
unquestioned. 

But where the carrier does not know the true value, and the 
shipper in order to secure reduced rates misrepresents such value, 
there are adequate grounds for sustaining such agreed valuation. 
In such case the carrier has not attempted to limit his liability. 
He is ready to carry at the full risk, but such risk being unknown 
to him he asks the shipper to fix it. His compensation is properly 
adjusted accordingly. Since the carrier’s liability resembles that 
of an insurer, it is evident that each charge presumptively contains 
an increment as compensation for the risk. If the shipper knows 
that his valuation will not avail the carrier in case of negligence, !1e 
will in all probability misrepresent it constantly, since in most 
cases loss occurring will be due to negligence. In all cases where 
the goods are safely carried he saves a certain percentage of the 
freight, and therefore deprives the carrier of his just compensation, 
not merely in the one case where loss occurs, but in the ninety- 
nine where it does not. Therefore the carrier, if he is to be held 
liable for the real value in case of loss, must increase all his charges. 
The result is that the shipper who ships at an honest valuation 
must pay for the loss sustained by the man who misrepresents 
value. This places a premium on such fraud and produces a 
detriment to the community in general—not merely to the 
carrier — and accordingly is opposed to the public interest. 
Furthermore, the shipper has withheld from the carrier the freight 
money he has saved in the ninety-nine cases, and in the one case 
where loss occurs seeks to recover full value for his lost freight 
without surrendering such sum. The injustice of this is forcibly 
pointed out by Baron Bramwell in a characteristic opinion in Man- 
chester, Sheffield & Lincolnshire Ry. Co. v. Brown.? 





Rhymer v. D. L. & W.R. R. Co., 27 Pa. Super. Ct. 345; Houston, etc., Ry. Co. v. 
Williams, 31 S. W. 556 (Tex.). 

1 See Hart v. Pennsylvania Railroad, 112 U. S. 330, 340. 

2 8 App. Cas. 703. 
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In all cases of common carriers the broad principles must result 
from the multiplicity of instances in which the carrier serves the 
public and the individual shipper, and while to restrain it from 
wilfully and knowingly endeavoring to relieve itself from negli- 
gence — now regarded a vital principle — contracts with this pur- 
pose must be held void; on the other hand, where it is ready honestly 
to perform its duties, it and the public generally must be protected 
from the act of the shipper who seeks to secure a low rate of freight 
by misrepresenting value. In these cases, therefore, the shipper 
should be denied recovery beyond the value declared by him. It 
is in a sense a penalty on him to restrain him from such misrep- 
resentations, which, were the other view taken, would result in 
detriment to the community. The principle bears a faint though 
suggestive resemblance to the avoidance of a deed in the hands of 
the person who has altered it in a material part. 

Such a modification does not, as the cases point out, encourage 
negligence. The carrier knows that for negligence he will be liable 
up to a fixed valuation, and accordingly gives to the parcels the 
care demanded by their value. Since the measure of due care is 
dependent to some extent upon value, it is to be expected that the 
law should lend its countenance to a rule ensuring the carrier’s 
knowledge of the true value of goods entrusted to him. 

Once more it is to be noted that these principles which justify 
the sustaining of an agreed valuation apply in the cases where the 
carrier does not know the value, and lose their significance entirely 
where, in whatever way it may happen, the value is disclosed to 
him. There is, it is submitted, no basis upon which agreed valua- 
tion in such cases can be sustained, so long as the rule as to limit- 
ing liability for negligence to a fixed sum remains law.) 

The Hart case and its fellows seem to be the fruit of a graft upon 
the old case of Gibbon v. Paynton.2 But in that case there was a 
misrepresentation in substance as to the contents of the parcel sent. 
The carrier had given notice, held sufficient, to the effect that he 
would not be answerable for money unless delivered to him as such 
and paid for accordingly. When the money in question was de- 
livered in an old mail bag, with no notice thereof, it was a clear 
representation that the bag did not contain money. There never 
was a true bailment of the money, and the liability of carrier could 
not properly attach. There is a vast difference between imposing 
upon a carrier without his knowledge the possession, if we may use 





1 See the cases cited in note 3. 2 4 Burr. 2298. 
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this term in a loose sense, of certain goods, and agreeing with him 
as to the value of an article the nature of which he well knows. 
There are a number of cases like Gibbon v. Paynton, where the 
carrier is deceived as to the class of goods entrusted to him,! and 
while there is no doubt as to their soundness, it is questionable 
whether they can correctly be referred to as the source of the 
rule as to agreed valuation. Properly this rule applies only where 
the carrier has really been misled, and then results from the neces- 
sity of protecting the carrier and the public from the effect of con- 
tinued misrepresentations in cases where the resulting rule does not 
furnish a stimulus to negligence. 

It is interesting to note that more than half of the decisions 
have been rendered in cases of the transportation of live stock, 
principally horses, and the difficulty of determining their exact 
value in any case, but particularly in a case where they are of 
special breed or are valuable as race horses, furnishes an argument 
of some weight, it is admitted, in appealing to a court to hold the 
shipper to the value he has declared.? To this, we believe, is largely 
due the fact that the decisions have not more clearly recognized the 
importance of the carrier’s knowledge or ignorance of the true value 
of the bailment. But unless the requirements of the courts that the 
contract must be “ dona fide” and “ fairly made,” shall ultimately 
be construed to be a recognition of such knowledge or ignorance 
as the decisive factor in the case, it is impossible to regard these 
decisions otherwise than as disclosing a modification of the general 
rule as to limiting liability for negligence. 

Herein lies their real significance, and it is this that renders them 
of importance. Between the two apparent possibilities, the law will 
develop, we believe, into a recognition of the importance of the 
carrier’s knowledge or ignorance of the real value of the goods 
carried, for the policy of the rule forbidding the limitation by com- 
mon carriers of their liability for negligence is, under present con- 
ditions of transportation in this country, so generally accepted that 


its modification is not probable. 
Henry Wolf Brklé. 
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1 See, for example, Southern Express Co. v. Everett, 37 Ga. 688, 46 Ga. 303; Chicago, 
etc., R. R. Co. v. Thompson, 19 Il. 578 

2 See the dissenting opinion in South & North Alabama Railroad v. Henlein, 52 
Ala. 606. 
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THE Law ScHoo.. — More than the usual number of changes are to be 
announced, ‘The requirements for the first year are to be increased by the 
addition of .acourse on Agency conducted by Professor Wambaugh. This 
change, although under contemplation for some time, is of an experimental 
nature, to be continued only if it proves successful. Professor Beale is to 
give second year Equity, and will be assisted in Criminal Law by Mr. S. H. 
E. Freund, LL. B. 1903, and Mr. A. A. Ballantine, LL.B. 1907. Pro- 
fessor Brannan will resume his courses on Bills and Notes and Partnership. 
Assistant Professor Warren will conduct Property I, and Quasi-Contracts 
will be conducted by Mr. L. F. Schaub, LL. B. 1906. Two new courses 
are announced for the second -half year. Dean Ames will give a new course 
on Persons as well as the regular course on the same subject, and Professor 
Beale is to give a course on Municipal Corporations. Admiralty will again, 
as two years ago, be given by Mr. C. F. Dutch, LL. B. 1905, who will also 
conduct Equity III, and similarly the extra course on Massachusetts Prac- 
tice will be conducted by Mr. Jeremiah Smith, Jr., LL. B. 1895, son of 
Professor Smith. 

Owing to unexpected delays, Langdell Hall is not yet ready for general 
occupancy, and is in use only for lectures. 





THE COMPARATIVE POWERS OF THE LEGISLATIVE AND JUDICIAL BRANCHES 
OF THE FEDERAL GOVERNMENT. — In a suit by the State of Kansas to restrain 
Colorado from using water from the Arkansas River for irrigation purposes 
the United States sought to intervene, claiming power in Congress to legis- 
late on this question as incidental to the reclamation of large tracts of public 
land in the vicinity. Kansas v. Colorado, 206 U. S. 46. Article IV, § 3 
of the Constitution gives Congress “ power to dispose of and make all need- 
ful regulations respecting the territory or other property belonging to the 
United States.” The courts have not yet reached the adjustment between 
the federal authority acquired thereby and that of a state, when the United 
States owns unceded land in such state. Broadly, the states must not 
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interfere with the right of Congress to control,’ but it is also said the states’ 
sovereignty is not restricted.2_ The Supreme Court here held that, as the 
power claimed for Congress would involve legislative control over the states, 
it was not granted under this constitutional provision. But the United 
States advanced another ground, upon which it based its claim of federal 
right to legislate, — the doctrine of “ sovereign and inherent power.” This 
was, in effect, that as the states can legislate solely concerning their internal 
affairs, and as all legislative power must be vested in the states or the federal 
government, the power to legislate concerning matters national in their 
scope — of which the present case was one — must therefore of necessity be 
in the federal government. The court answered this by drawing attention 
to the Tenth Amendment and by explaining its provisions. As pointed out 
in a previous decision,® also by Mr. Justice Brewer, this provision has 
hitherto been given too little consideration and effect. The court in vigor- 
ous language here declared that by the Tenth Amendment there are reserved 
to each state all powers over its internal affairs not prohibited to it or 
granted to the federal government by the Constitution, and that all powers 
over affairs national in scope not granted to the federal government are 
reserved to the people. To this timely exposition no exception can be 
taken.* 

As Kansas owned lands on the Arkansas River, the state was unquestion- 
ably the plaintiff in interest.° And this was certainly a justiciable contro- 
versy between states.° Consequently this case seems similar to a number 
of others in which the Supreme Court has taken jurisdiction. But it is 
noteworthy that the court here built up an altogether new ground upon 
which to base its assumption of jurisdiction. This may be summarized 
thus: the United States is a nation, and as such its judicial power extends 
to all justiciable controversies in which it can reach by process the persons 
or property involved ; by the Constitution, Article III, § 1, this entire 
judicial power was vested in the Supreme and other federal courts, and § 2 
is neither a limitation nor an enumeration, but merely a declaration, leaving 
unrestricted the grant of the entire judicial power, unless there be limitations 
expressed elsewhere in the Constitution. Before this, the court had relied 
on the clause in § 2 which in terms extends its jurisdiction to controversies 
between two or more states.’ Also, Jay,® Marshall,® Story,’® and other 
notable justices “ of that court have said with more or less emphasis that 





1 Wisconsin R, R. v. Price County, 133 U. S. 496; Van Brocklin v. Tennessee, 
117 U.S. 151. 

a United States v. Railroad Bridge Co., 27 Fed. Cas. 686, 692. See State v. 
Bachelder, 5 Minn. 223; Woodruff v. North Bloomfield Co., 18 Fed. 753. 

$ Turner v. Williams, 194 U. S. 279, 295. 

* To the same effect, see Mr. Justice Story in Martin v. Hunter’s Lessee, 1 Wheat. 
(U. S.) 304, 324, and in his “Constitutional Law,” 5 ed., § 1907. 

5 The plaintiff state must be the party in interest. New Hampshire v. Louisiana, 
108 U. S. 76; Louisiana v. Texas, 176 U. S. 1. But Kansas might have been the 
party in interest without owning the land. Missouri v. Illinois, 180 U. S. 208; Kan- 
sas v. Colorado, 185 U. S. 125. 

6 Missouri v. Illinois, supra ; Hans v. Louisiana, 134 U. S. 1, 15. 

7 Rhode Island v. Massachusetts, 12 Pet. (U. S.) 657; South Dakota v. North 
Carolina, 192 U. S. 286. : 

8 Chisholm v. Georgia, 2 Dall. (U. S.) 419, 475. 

® Cohens v. Virginia, 6 Wheat. (U. S.) 264, 378, 383. 

10 Martin v. Hunter’s Lessee, supra, 328, 333. 

Rhode Island v. Massachusetts, supra, 728; Robertson v. Baldwin, 165 U. S. 

275) 279. 
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§ 2 is an enumeration or definition of the judicial power granted in § 1. In 
the same decision in which the court pointed out so clearly the limitations 
on Congress, it seems to have stated its own jurisdiction in terms wider than 
ever before. It will be interesting to observe whether the court will carry 
out consistently the doctrine here expressed, and if it does, what the effect 
will be on its jurisdiction. 





STATE COMPELLING A CARRIER TO FURNISH A PARTICULAR FACILITY. — 
The theory of state control of intra-state commerce has long been estab- 
lished.’ It is also settled that the exercise of this power is subject to the 
restrictions of the Fourteenth Amendment.? The primary duty of a com- 
mon-carrier is to furnish adequate facilities for the public service which it 
has undertaken.* Whether or not it falls within this duty to furnish some 
particular facility must depend on many considerations, chief among which 
are the cost to the carrier and the necessity of the public.* The necessary 
effect of the enforcement of the duty to furnish an additional facility is to 
increase the cost of service rendered. If this new facility should produce 
directly a return sufficient to cover its cost and allow to the carrier a reason- 
able profit, no constitutional difficulty is encountered. But it is highly 
probable that a compelled facility will not be self-supporting. Such a case 
arose recently when a state ordered a carrier to operate a passenger train 
in order to make an important connection with a train on another route. 
Although the mere cost of operation exceeded considerably the probable 
returns from passengers carried on this train, the Supreme Court of the 
United States held that the enforcement of the order did not constitute a 
taking of property without due process of law, on the ground that the car- 
rier would still be able to realize a reasonable profit on its entire intra-state 
business. Atlantic Coast Line R. R. Co. v. North Carolina Corporation 
Commission, 206 U.S. 1. The contention that compulsion to furnish a 
non-remunerative facility constitutes a taking of property without due pro- 
cess of law must rest on the theory that the carrier is entitled to adequate 
compensation for each item of service rendered. If this be true, all hope of 
efficient regulation of public service companies is at an end. The utter 
impossibility is apparent of devising a scheme of rates high enough to per- 
mit a profit on the carriage of each item of commerce over all possible 
divisions of the road, which will at the same time afford needed protection 
to shippers.® 

In determining whether or not an order which results in increasing the 
cost of service is confiscatory, the cost of the performance of that service 
may properly be set off against the total returns from its fulfilment. It is a 
necessary result of this rule that losses which the carrier may incur on cer- 
tain individual shipments will be distributed among other users of the ser- 
vice. If in the application of the rule only the total cost and earnings of 
the carrier should be considered, this burden might become very oppressive, 
since it would permit the state to compel the rendering of one or more dis- 
tinct classes of service at a loss which in the end would be borne by users 





1 Gibbons v. Ogden, 9 Wheat. (U. S.) 1, 194; Smyth v. Ames, 169 U. S. 466, 526. 
2 See Smyth v. Ames, supra. 

8 Cf. People v. St. Louis, etc., R. R. Co., 176 IIl. pie 524. 
# See Wisconsin, etc., Railroad v. Jacobson, 179 U. S. 287, 308. 
5 CF. St. Louis, etc., Ry. Co. v. Gill, 156 U. S. 649, 665. 
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of other branches of the service. This result, howéver, does not neces- 
sarily follow from the reason which supports the rule. The public duty of 
the carrier is a multiple one, a duty to adequately perform each class of 
service which it undertakes, and the courts may well require that the carrier 
shall not be compelled to increase the cost of performance of any individual 
class of service to such a point that it will be unprofitable. In the matter 
of confiscatory rates the Supreme Court has shown a disposition to hold con- 
fiscatory a rate on a single class of merchandise which will not allow to the 
carrier adequate compensation for that class of service? This principle 
applies equally well when the state attempts to increase the cost of a service 
by compelling the furnishing of additional facilities. Thus an order to 
operate a particular passenger train at a loss is not confiscatory if the total 
receipts from passenger traffic — in which class of service the order properly 
belongs — supply that reasonable profit which other persons are permitted 
to make in their business ventures. 





THE TAXABLE SITUS OF PRomissory NoTEs, — Tangible personal property 
is taxable where actually located, and if so taxed the maxim modilia sequun- 
tur personam cannot be invoked to give an artificial situs at the owner’s 
domicile. The law as to the taxation of intangible personal property is in 
confusion. Since a debt, as such, can have no actual situs, the standard 
rule is to tax the asset to the creditor at his domicile.? But when the 
credit is evidenced by some tangible object, such as a note or a bond, an 
attempt to tax this object itself is frequently made. That credits in the 
form of public securities, state and municipal bonds, and bank notes, may 
be given a taxable situs at the place where they are found, is well recog- 
nized. The tendency has been to extend this doctrine to all evidences of 
debts which have assumed concrete form. Mr. Justice Brewer has said: 
“notes and mortgages are of the same nature [as bonds, etc.] . . . and have 
such a concrete form that we see no reason why a state may not declare 
that if found within its limits they shall be subject to taxation.”* This 
principle, declared to be law by numerous judges and text books, receives 
a serious setback by a recent decision of the Supreme Court that the notes 
of an Ohio debtor, held in Indiana by the agent of the New York creditor, 
could not be given a taxable situs in Indiana. Buck v. Beach, 206 U.S. 
392. ‘The court returns to the old distinction between notes and specialties, 
treating the former as mere evidences of debt and not as taxable property in 
themselves. But why one rule should be applied to a municipal bond and 
another to a note is difficult to understand. Both are evidences of a debt 
and have a tangible form and a marketable value, and both are for many 
purposes treated as tangible property. Thus notes are regarded as being 





® Smyth v. Ames, supra, 540, 541, holding that a state may not justify low intra- 
state rates on the ground of large interstate profits. 
7 Minneapolis, etc., R. R. Co. v. Minnesota, 186 U. S. 257. 


1 Union, etc., Co. v. Kentucky, 199 U. S. 194. See 20 Harv. L. REv. 138. 

2 Kirtland v. Hotchkiss, too U. S. 491. 

8 See State Tax on Foreign Held Bonds, 15 Wall. (U. S.) 300, 324; Scottish, etc., 
Co. v. Bowland, 196 U. S. 611. 

* New Orleans v. Stempel, As S. 309, 322. 

5 See Jefferson v#Smith, 88 N. Y. 576, 585; Judson, Taxation, § 394; Gray, Lim. 
of Taxing Power, § 86. 
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“goods and wares and merchandise” within the statute of frauds,® may be 
seized in a replevin suit,’ and may be made subject to levy and sale on 
execution.® 

The present holding, however, while it attacks the alleged basis of numer- 
ous decisions, will probably not affect the result in such cases in the future. 
Thus in cases under the inheritance or succession tax laws, the transfer of 
notes can still be taxed, because what is really taxed is not the notes as 
property but the transfer.® Again in states where a non-resident is carrying 
on a business, perhaps merely that of loaning money, he can still be taxed 
on his credits, since the real basis of this tax is not the physical presence in 
the state of the evidences of the credits, but the transaction of business 
under the protection of the state laws. Accordingly, it has been held that 
business credits of a non-resident may be taxed, although the notes evi- 
dencing them are out of the state,’ or although the only evidences are 
memorandum checks," or even open book accounts,” or a bank deposit. 
Nevertheless, the present decision is to be regretted, since it checks the 
tendency toward a uniform rule that all substantial evidences of debt are 
taxable where found. The court claimed to be influenced by the desire to 
avoid double taxation. But the more efficacious method would be to follow 
the analogy of tangible personalty, allow all notes, bonds, etc., to be taxed 
where held, and then to decide that the maxim modzlia seqguuntur personam 
should apply only in the absence of an actual situs. 





Tue Fripuctary CHARACTER OF DrREcTors. — It is universally acknowl- 
edged that directors stand in a fiduciary relation to the corporation, but 
the extent and effects of this relationship are in dispute. The very com- 
mon statement that they are trustees is palpably inaccurate, since they do 
not hold the legal title to the corporate property.’ Like a trustee, a director 
must use reasonable care? and act in the utmost good faith,’ but he is not 
liable for errors in judgment,? nor for wrong-doing by a co-director not im- 
putable to him in fact. In common with other fiduciaries, he will be pre- 
vented from profiting directly or indirectly by an abuse of his position,’ and 
will be compelled to surrender to the corporation any rebates or bribes * he 
may receive.’ However, while most fiduciaries must surrender the benefit 
of any bargain they may make in connection with the 7es,’ a director may 





6 Baldwin v. Williams, 3 Met. (Mass.) 365. 

7 See Pritchard v. Norwood, 155 Mass. 539, 542. 

8 Brown v. Anderson, 4 Mart. (N. Ss.) (La.) 416. 

® Blackstone v. Miller, 188 U. S. 189. 

10 Metropolitan, etc., Co, v. New Orleans, 205 U. S. 395. See 20 Harv. L. REV. 656. 
11 State Board v. Comptoir Nat. d’Escompte, 191 U. S. 388. 

12 People v. Barker, 157 N. Y. 159. 

18 New Orleans v. Stempel, supra. 


1 Olney v. Land Co., 16 R. I. 597, 598. 

2 Vance v. Phoenix Co., 4 Lea (Tenn.) 385; 15 Harv. L. REV. 479. 

8 New Memphis Gaslight Co. Cases, 105 Tenn. 268, 289. 

# Movius v. Lee, 30 Fed. 208. 

5 Wardell v. R. R., 103 U. S. 651. 

6 Rutland Light Co. v. Bates, 68 Vt. 579. See Metropolitan Bank v. Heiron, 5 
Ex. D. 319. ¥ 

7A } may break with impunity a contract to use his autho-ity or influence 
illegitimately. Noel v. Drake, 28 Kan. 265 

Van Horne v. Fonda, 5 Johns. Ch. (N. Y.) 388. 
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purchase unmatured obligations of the corporation at a discount, and enforce 
them at par if the corporation has not a sinking fund for the same purpose.’ 
That in another respect a director is subject to less limitations than most 
other fiduciaries,’® is the effect reached by a recent New Jersey case in 
holding that he may buy corporate property at an execution sale on a judg- 
ment held by him. arr v. Marr, 66 Atl. 182 (Ct. of Ch.). The weight 
of authority supports this result, and also his right to purchase when he 
forecloses a mortgage on the corporate property."4 Furthermore, by the 
majority opinion, he may buy at a sale resulting from execution or fore- 
closure by another, or by order of trustees with power to sell.’? But 
the corporation may have the sale set aside in any of these cases if the 
director has been guilty of any fraud or even of unconscionable conduct," 
and the courts will demand a high degree of bona fides.“ 

Concerning the limitations imposed by the fiduciary relation upon the 
director’s right to deal with the corporation, there seems to be the greatest 
uncertainty. Occasionally the argument is raised against these transactions 
that after all the directors are dealing with themselves, so that there is an 
identity of parties.” This is legally fallacious, since one party is the arti- 
ficial legal entity, the corporation. We must distinguish the case where a 
director is an agent appointed to achieve some end. In doing so he can- 
not deal with himself, on elementary principles of agency,'® aside from the 
fact that he is a director, or that his principal is a corporation. When one 
or more directors contract with the corporation, a minority of the courts 
hold the contract voidable ” at the election of the corporation on the ground 
of policy: *® they would remove entirely the temptations attendant upon 
interests antagonistic to the corporation. There is a little authority declar- 
ing such a contract void.’® But a majority of the courts hold such a con- 
tract good when there was a majority voting for it exclusive of the interested 
directors, and when, after a most careful scrutiny, they can find no trace of 
bad faith, unfairness, or concealment.” This would seem to be the better 
view, for it sufficiently protects the corporation and yet leaves open to both 
it and the directors the opportunity for a mutually beneficial contract. With 
but little dissent a mortgage given by a disinterested majority to a director 
for money advanced is held good when the transaction is dona fide, and the 
director is permitted to foreclose." Also, a director may sue for a quasi- 
contractual obligation incurred by the corporation’ in his favor, and upon 





® St. Louis, etc., R. R. v. Chenault, 36 Kan. 51; Glenwood v. Syme, 109 Wis. 355. 

10 Marshall v. Carson, 38 N. J. Eq. 250. 

11 Lucas v. Friant, 111 Mich. 426; New Memphis Gaslight Co. Cases, supra. 
Contra, Re Tron Clay Co., 19 Ont. 113. 

12 Janney v. Minneapolis Exposition, 79 Minn. 488; Harts v. Brown, 77 Ill. 226. But 
see Hoyle v. Plattsburg, etc., R. R., 54 N. Y. 314, 329. 

. 18 Hallam v. Indianola Co., 56 Ia. 178. 

1 There is a conflict as to whether a director owes any fiduciary obligations to the 
stockholders. See Stewart v. Harris, 69 Kan. 498; 17 Harv. L. Rev. 58. When 
the corporation becomes insolvent, the directors are fiduciaries for the creditors. 
Olney v. Land Co., supra. ° 

15 See Haywood v Lincoln Co., 64 Wis. 639, 647. 

16 Story, Agency, 9 ed., § 211. 

17 The corporation may ratify by act or conduct, Kelley v. Newburyport R. R., 


141 Mass. 496. 
. 18 Munson v. Syracuse, etc., R. R., 103 N. Y. 58; Aberdeen Ry. v. Blakie, 1 Macq. 
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I. 
19 Miner v. Ice Co., 93 Mich. 97. 

20 1 Mor., Priv. Corp., § 527 5 3 Clark & Marshall, Priv. Corp., § 761 ¢. 

21 Mullanphy Bank v. Schott, 135 Ill. 655; Garrett v. Burlington Co., 70 Ia. 697. 
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obtaining judgment may levy execution.” The majority of courts are there- 
fore but logical in granting him the right of further protecting himself by 
buying in at the foreclosure or execution sale. ‘The common statement 
that a director cannot create relations antagonistic to the interests of the 
corporation, would seem too broad a generalization. 





EsToppEL OF A CESTUI QUE TRUST BY THE TRUSTEE’S MISREPRESEN- 
TATION. — That an equitable mortgagee of realty is not always safe in rely- 
ing on the apparent regularity of title-deeds, is shown by a recent English 
case. Capell v. Winter, [1907] 2 Ch. 376. A trustee with power of sale 
gave a deed of trust property containing a recital of full payment of the 
purchase price, as security for a personal debt. The creditor, with notice 
of the trust, deposited the deed by way of equitable mortgage with the 
defendant, who had no notice of the trust or of non-payment. The court 
decided that the equities of the beneficiaries of the trust and of the equi- 
table mortgagee were equal in other respects and that the equity of the 
beneficiaries, being prior in time, prevailed. It is clear that-if a trustee 
retains the legal title, he cannot by a breach of trust create an equity ina 
third person superior to that of the cestud gue trust. For there the claim 
of the cestui is directly against the fraudulent trustee and, having been guilty 
of no misconduct himself; he can assert his beneficial ownership. But if a 
cestui que trust or other equitable claimant, by word or conduct, causes the 
belief that the trustee is the sole beneficial owner, he will be deferred to a 
subsequent equitable encumbrancer who has acted on the faith of such 
misrepresentation.” 

It has been held that where a vendor-delivers a deed containing a false 
receipt for the purchase money,® an equitable mortgagee who makes ad- 
vances relying on the misstatement has a claim superior to the vendor's 
lien.* The law of agency supplies an analogous principle.® And where the 
vendor was a trustee with power of sale the equitable mortgagee was like- 
wise protected,® on the ground that a claim on a third party — the vendee 
— superior to that of the trustee is also superior to that of the cestuz, who 
must establish his rights through the trustee. The present case seems in- 
distinguishable on principle: in both a trustee executed a conveyance with 
a fraudulent receipt of the purchase money; in both a third party was in- 
duced by this false statement of fact to advance money to the grantee. The 
court here declares the principles of the former decisions to be confined to 
cases of vendors’ liens, and so inapplicable where a prima facie sale is made 
to conceal a mortgage, and expressly denies that the true basis is estoppel. 
There seems, however, little difference in saying that the equitable mort- 
gagee is protected because he relied on a misrepresentation of fact, as stated 
in the earlier cases, and that the ces¢ud is estopped from asserting a claim 





22 Deane v. Hodge, 35 Minn. 146; Rollins v. Shaver Co., 80 Ia. 380. 


— Ry. Co. v, The Queen, L. R. 7 H. L. 496 (an equitable mortgage of 
stock). 

2 Rice v. Rice, 2 Drew. 73. 

8 This is by statute sufficient nog of payment in favor of a subsequent pur- 
chaser. 44 & 45 VICT., c. 41, §§ 54, 5 

4 Bickerton v. Walker, 31 Ch. D. rs 1. See - - _— [1898] 1 Ch. 315, 

5 Brockelsby v. Building Society, (89s) A.C 

6 Lloyds Bank, Ltd. v. Bullock, [1896] 2 Ch. - 
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superior to that of one who has been deceived by the trustee. The nature 
and foundation of the defense, then, is true estoppel,’ and therefore the 
absence of a vendor’s lien is immaterial ; the trustee is estopped not only 
from showing that the purchase money had not been paid, but also that the 
transaction was not in fact a sale, as it purported to be. And since the 
trustee’s right of action is barred, the ces¢ui’s is also barred,® It is sub- 
mitted, therefore, that the present decision is unfortunate in its effects as 
giving further grounds of insecurity to equitable mortgagees, and indefensible 
in principle. 





Equity JURISDICTION AS TO PERSONAL RIGHTS. — It is often stated that 
the province of chancery is to protect only property rights,’ by which it is 
meant that the courts will not entertain bills alleging injury to personal 
rights — to lite, limb, or reputation — or to status. Perhaps this doctrine 
originated in the fact that the chancellor was first called on to interfere when 
the law of real property was changing with the decay of feudalism, and later 
when the modern commercial law was coming into being; and since the 
growth of the new practice was regarded with hostility by the common 
law, which was particularly well developed as to personal rights, it was 
natural that there should be a tendency to hedge and to limit equity’s field.? 
In a recent New Jersey case the court enjoined the use as evidence of a 
fraudulent birth certificate and ordered it cancelled on the records, but, 
while finding a technical property right threatened,* clearly intimated that 
an individual has rights other than property rights, which he can enforce in 
a court of equity, and that even without the threatened: injury to property 
rights the complainant was entitled to relief. Vanderbilt v. Mitchell, 67 
Atl. 97 (Ct. Err. and App.). ‘ 

A tendency to enlarge the jurisdiction of chancery in the direction thus 
indicated has steadily been manifesting itself. Protection has been given 
the relative of a dead man against the removal of his body, the court ex- 
pressly stating that no true property right was involved.* A right of privacy 
has also been recognized,® and that not to have private sketches ® or “ non- 
literary” letters’ made public. The courts have sometimes based their 
decisions on the ground of a breach of confidence ® and sometimes on that 
of an injury to a property right in the letters,’ but it would seem that in 
neither case do they give the real reason. ‘That they will forbid the breach 
of confidence committed in making public the letters or pictures means no 
more than that they recognize the right to keep them private, the real mo- 
tive for their acting being to prevent the complainant from experiencing 
unpleasant notoriety ; in the other instance, it is clear that they are not so 





7 See Rimmer v. Webster, [1902] 2 Ch. 163 (approving Rice v. Rice, supra, as 


“ pure estoppel ”). 
8 Cf. Ex parte Dale, Buck 365. 


1 See Jn re Sawyer, 124 U. S. 200, 210; 1 Pom., Eq. Jurisp., 3 ed., 104, 123. 

2 Cf. Pomeroy, zdid., 104. 

8 Walter v. Ashton, [1902] 2 Ch. 282; Meyer v. Phillips, 97 N. Y. 485. (Relief 
granted on a threatened invasion of property rights.) 

* Pierce v. Proprietors of Swan Point Cemetery, Io R. I. 227. 

5 Pavesich v. New England Life Insurance Co., 122 Ga. 190. Contra, Roberson v. 
Rochester Folding Box Co., 171 N. Y. 538 (abrogated by N. Y. Laws, 1903, c. 132). 
4 Harv. L. REV. 193; cf 15 zbid. 227. 

6 Prince Albert v. Strange, 1 Macn. & G. 25. 

7 Woolsey v. Judd, 4 Duer (N. Y.) 379; Gee v. Pritchard, 2 Swanst. 402. 
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much moving to protect any ownership in the ideas expressed as to defend 
the complainant from the public gaze. The same reasoning would apply 
in the privacy cases, where also a technical property right is found.® 

There seems to be no reason in principle against the tendency of these 
cases. Assuming it to be established that the chancery formerly concerned 
itself only with questions involving property rights, it has been sometimes 
argued that equity has become an inelastic science like the law,° and that 
therefore relief can not be given in cases for which there are no precedents. 
But modern conditions offer no peculiar reason for denying the chancellor 
his old function of supplementing the law,”® and it would seem also that 
there is no unique quality in rights of status or in personal rights to exclude 
them from his protection. It seems clear, then, that the technical property 
rights invoked by the courts as a foundation for their taking jurisdiction ‘are 
immaterial and should be discarded. 





RECENT CASES. 


ADMIRALTY — DECREES — CHANGE IN TITLE IN CONDEMNED PRIZE. — 
The plaintiff sued on a policy of marine insurance for loss of his ship by perils 
of the sea. The ship was captured during the Russo-Japanese war by a 
Japanese cruiser, but was wrecked on the Japanese coast before reaching port. 
Subsequently the wreck was condemned as a prize by a court of competent 
jurisdiction. He/d, that the insured cannot recover, since the captor’s title 
dates from the capture. Awndersen v. Marten, [1907] 2 K. B. 248. 

It has been a much vexed question at what time the property in a prize vests 
in the captor or his sovereign; whether at the moment of capture, or after 
retention of possession for a day and a night, or after the ship is brought 
infra praesidia. See Goss v. Withers, 2 Burr. 683. But by the modern 
maritime law it is the sentence of condemnation which passes title. Zhe 
Peterhoff, Blatchf. Prize Cas. (U. S.) 620. It would seem therefore that the 
ship was lost by a peril of the sea while still the property of the insured, and 
that he should be entitled to recover on the policy. The court, however, denied 
recovery on the ground that the title of the captors related back to the time of 
the capture. The only authority for this doctrine is a case in which it was 
applied to validate the assignment of the captor’s interest in the prize before 
condemnation. Morrough v. Comyns, t Wils. K. B. 211. This application of 
the fiction of relation of title is novei and seems not to be demanded by any 
considerations of justice or policy. 


BILLS AND NOTES — DEFENSES — TIME GIVEN PRINCIPAL JOINT MAKER. — 
A negotiable promissory note was signed, without consideration, by one Lyons, 
with the word “surety” added. An extension was granted the other signer 
without Lyons’ knowledge or consent, and the latter claimed to be discharged. 
Held, that the Negotiable Instruments Law changed the former law, and that 
he is still liable. Cellers v. Meachem, 89 Pac. 426 (Ore.). 

For the discussion of a similar case in Maryland, see 20 HARV. L. REv. 646. 


CONFLICT OF LAws — CAPACITY — LAW DETERMINING CAPACITY OF 
MARRIED WOMAN TO CONTRACT. — A married woman promised to pay rent 
on a lease of two residences in New Orleans made to her while in Louisiana, 





8 See 4 Harv. L. REV. 193, 203, 210. 

9 See Johnson v. Crook, 12 Ch. D. 639, 649. 

10 See Wallworth v. Holt, 4 Myl. & C. 619, 635; Green Island Ice Co. v. Norton, 
105 N. Y. App. Div. 331, 332; Callender v, Callender, 53 How. Pr. (N. Y.) 364, 365. 
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where she was incapable by the laws of that state, although capable by those of 
her domicile. //e/d, that she is bound by her promise. /veret v. Taylor, 44 
So. 26 (La.). 

There is great conflict on whether the law of the domicile or the law of the 
place of making should prevail as to capacity to make simple commercial con- 
tracts. The prevailing rule in the United States seems to hold void those of 
married women when they are incapable by the law of the place of making. 
Nichols, etc., Co. v. Marshall, 108 la. 518. England and the Continental 
nations take an opposite view. Guepratte v. Young, 4 De G.& Sm. 217; 
Story, Conr. OF Laws, 7ed.,65. By the weight of divided authority she is 
liable when capable by the law of the placeof making. AMd/liken v. Pratt, 125 
Mass. 374; Bell v. Packard, 69 Me. 105; contra, First Natl Bank v. Shaw, 
109 Tenn. 237. Considering the immense amount of business done by non- 
residents in our states, it would seem that the better rule as to simple commer- 
cial’ contracts is to follow the law of the place of making, rather than to throw 
on business men the burden of finding out the law of their promisors’ domicile. 
Furthermore, the case under discussion concerns realty ; and contracts of this 
sort seem usually to be governed by the law of the place where the land is sit- 
uated, rather than by that of either the domicile or the place of making. 
Swank v. Hufnagile, 111 Ind. 453. 


CoNSTITUTIONAL LAw— DUE PROCESS OF Law — LEGISLATIVE REGULA- 
TION OF GAS RATES. — In a suit by a gas company to recover the price of gas 
furnished to the city of New York, the city set up the defense that the price 
was unreasonable, although less than the maximum rate fixed by the legislature. 
Held, that the statutory fizing of a maximum rate is equivalent to express legis- 
lative authority to charge up to that rate; and that no constitutional right of the 
consumer is thereby impaired even though the legislative rate is unreasonably 
high. Brooklyn Union Gas Co. v. The City of New York, 188 N. Y. 334. 

For a discussion of the case in the lower court, see 20 HARV. L. Rev. 69. 


CONSTITUTIONAL LAw — DUE PROCESS OF LAW— RAILROAD TO FURNISH 
PARTICULAR SERVICE. — In order to make an important connection with an- 
other road, the Corporation Commission of North Carolina ordered a railroad 
to operate a particular passenger train. It appeared that this train could only 
be operated at a loss, but that the carrier would still be able to make a profit 
on its intra-state business. Afe/d, that such an order does not deny to the car- 
rier equal protection of the laws or due process of law. The Atlantic Coast 
Line Rk. R. Co. v. The North Carolina Corporation Commission, 206 U. S. 1. 
See NOTES, p. 49. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS — FREEDOM TO CONTRACT. — 
A statute made it unlawful for an employer to issue to an employee for labor 
performed any ticket, check, or writing redeemable in goods or merchandise. 
Held, that the statute is unconstitutional. ordan v. State, 103 S. W. 633 
(Tex., Ct. Crim. App.). 

For a discussion of the principles involved, see 19 HARV. L. REv. 62. 


CONSTITUTIONAL LAW — POWERS GRANTED TO CONGRESS AND TO THE 
FEDERAL JUDICIARY. — Kansas filed a bill in the United States Supreme 
Court to restrain Colorado from using the waters of the Arkansas River for 
irrigation purposes. The United States sought to intervene on the ground 
that Congress had power to regulate the matter by legislation. //e/d, that 
the Supreme Court has jurisdiction, and that the United States has no right to 
intervene. Kansas v. Colorado, 206 U.S. 46. See NOTES, p. 47. 


CORPORATIONS — DIRECTORS AND OTHER OFFICERS — DIRECTOR’S RIGHT 
To Buy CdRPORATION’S PROPERTY AT EXECUTION SALE. — The defendant 
loaned money to a corporation of which he was a director. Upon failure of 
the corporation to repay, he brought suit and recovered judgment. At the 
execution sale he bought in the property. The plaintiff, a stockholder in the 
corporation, filed a bill to have the defendant declared a trustee. He/d. that in 
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the absence of unconscionable conduct on the part of the defendant, the sale 
will not be disturbed. Marr v. Marr, 66 Atl. 182 (N.J., Ct. of Ch.). See 
NOTES, p. 51. 


CoRPORATIONS — ULTRA VIRES— ASSIGNMENT OF FRANCHISE TO AN 
INDIVIDUAL. — The defendant corporation was empowered to maintain electric 
wire conduits in the streets of New York City, and was required by statute to 
furnish space in such conduits for the use of any corporation having the right 
to transmit electricity. The A company voluntarily assigned its franchise 
embracing this right to B, an individual, from whom it passed to the plaintiff 
corporation. He/d, that the plaintiff may compel the defendant to allow it 
space in its conduits. Matter of Long Acre, etc., Co., 188 N. Y. 361. 

A New York corporation, such as the A company, may assign its franchise 
to another corporation. N. Y. Laws, 1893, c. 638. No provision is made, 
however, for an assignment to an individual, and, apart from express au- 
thorization, such an assignment by a public service corporation is u/tra vires. 
Stewart's Appeal, 56 Pa. St. 413. By the better view, however, it does not 
necessarily follow that the transfer is of no effect; the transfer has in fact been 
made and the title passed. Bank v. Whitney, 103 U.S. 99. This reasoning 
was the basis of the decision in the present case. The facts, however, present a 
problem somewhat different from the ordinary cases of w/tra vires transfers. 
The plaintiff would have been a competent grantee of the franchise had the 
transfer been made without the intervention of B. But where a de facto cor- 
poration is the only weak link in the chain of title the position of the ultimate 
grantee is not prejudiced. See 20 Harv. L. REv. 457. Applying this 
analogy to the present case, the result reached by the court seems correct. 
Cf. Parker v. Elmira, etc., Co., 165 N. Y. 274. 


DANGEROUS. PREMISES — LIABILITY TO TRESPASSERS— CHILD TRES- 
PASSER ON TURNTABLE. — The plaintiff, a boy of four or five years, entered 
the defendant’s premises through a gap in its boundary hedge. While play- 
ing with companions on the defendant’s turntable, which was not fastened, the 
plaintiff was injured. The jury found that the hedge was in a defective condi- 
tion through the defendant’s negligence. He/d, that the defendant is not 
liable. Cooke v. Midland Great Western Railway, 41 Ir. L. T. R. 157 (Ir., 
Ct. App., June 14, 1907). 

American rulings tend to deny the liability of a landowner to a child tres- 
passer who has been injured through the condition of the premises, except in 
the so-called turntable cases, where the weight of authority seems to allow 
recovery. See 11 HARV. L. REV. 349, 434; 12 béd., 206. The principal case, it 
is believed, marks the first appearance of a turntable case in the English 
courts. The court finds that the defendant owes to the trespassing child no 
duty of care in respect to the condition of either the hedge or the turntable, 
and distinctly repudiates the fiction of ‘implied invitation” or “allurement.” 
This decision seems in line with the reluctance of the courts to impose further 
restraints on a landowner’s use of his land, and with the tendency of the 
English courts to treat a child trespasser the same as an adult. 


DEEDS — PARTIES — GRANTOR AND GRANTEE SAME PERSON. —One M 
a land to herself and three others. Afe/d, that the grantor has a one- 
ourth undivided interest in the land. Green v. Cannady, 57 S. E. 832 (S. C.). 
It is clear that a grantee is incapable of taking under his own deed, since two 
parties are as necessary to a deed as to a contract. And a grant by A to A, B, 
and C in trust has been held ineffective as to A, and to vest the entire legal 
estate in Band C. Cameron v. Steves, 9 N. Brunsw. 141. In that case, how- 
ever, the grant, by express statutory provision, created a joint tenancy. There- 
fore, upon familiar principles of joint tenancy, B and C properly took the entire 
title, and since A was incapable of taking under his own deed, their interest 
was not subject to any right in him. See SHEP. Toucn., 82. But in the 
resent case the deed was construed as creating a tenancy in common, hence 
it purported to pass only one-fourth of the estate to each of the grantees. Con- 
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sequently, on the basis that a deed to the grantor is inoperative, there has been 
no conveyance of one-fourth of the estate, and the result reached by the court 
is correct. 


EQUITY — JURISDICTION — CANCELLATION OF FRAUDULENT BIRTH CER- 
TIFICATE. — Held, that equity has jurisdiction to perpetually enjoin the use 
as evidence of a fraudulent birth certificate, and to order such certificate to be 
cancelled. Vanderbilt v. Mitchell, 67 Atl. 97 (N. J., Ct. Err. and App.). See 
NOTES, p. 54. 


HIGHWAYS — ADDITIONAL SERVITUDES — INTERURBAN ELECTRIC RAIL- 
ROADS. — The defendant railway company operated a large number of pas- 
senger and freight trains daily over a T rail, double track line on a city street. 
Trains composed of heavy railroad cars were run over this line to surrounding 
towns at a high rate of speed and with few stops. The plaintiff, an abutting 
owner of the fee of the street, sued for compensation. He/d, that he cannot 
recover. Kinsey v. Union Traction Co., 81 N. E. 922 (Ind., Sup. Ct.). 

A new use of the public easement over highways is an additional servitude, 
for which the abutting owners are entitled to compensation, if it is not within 
the general purpose for which the easement was created. Schaaf v. Railway 
Co., 66 Oh. St.215. A street railway is within that purpose. A¢ty.-Ceneral v. 
Metropolitan Railroad Co., 125 Mass. 515. But a steam commercial railroad 
is not. Bond v. Pennsylvania Co., 171 Ill. 508. Although there is much 
controversy as to an interurban electric road, the weight of authority is that if 
it carries freight it is an additional servitude. Linden Land Co. v. Milwaukee 
Ry. Co., 107 Wis. 493. This view is adopted by the dissenting judges in 
the principal case, who point out that the road only differs from a steam 
commercial railroad in its motive power. User, however, and not motive 
power, is the proper test. Waolliam v. City Electric St. Ry. Co., 41 Fed. 556. 
It is difficult to reconcile the decision with the authorities, but there has been 
a gradual development in this branch of the law in recent years recognizing 
the modern tendency to permit a more extensive use of highways than was 
originally intended, so that the case seems merely a further step in advance. 


ILLEGAL CONTRACTS— CONTRACTS AGAINST PUBLIC POLICY — PROMISE 
TO MARRY AFTER DEATH OF EXISTING WIFE. — The defendant promised 
to marry the plaintiff after the death of his wife, the plaintiff knowing at the 
t'me that he then had a wife. e/d, that the contract is not void as against 
public policy. Walson v. Carnley, 23 T. L. R. 757 (Eng., K. B. Div., July 
31, 1907). 

If a plaintiff was yor unaware of defendant’s existing marriage, that 
matriage is, of course, no defense to an action for breach of promise. Weld v. 
Harris, 7 C. B. 999; Kelley v. Riley, 106 Mass. 339. But where the plaintiff 
was not innocent, American courts have held that contracts looking to future 
marriage are immoral and give no legal rights. Paddock v. Robinson, 63 Ill. 
99; Voice v. Brown, 38 N.J. L. 228. A dictum by Baron Pollock was the 
basis for these decisions. See Mil/ward v. Littlewood, 5 Exch. 775. Contin- 
gencies are possible where an engagement before the death of a first wife might 
be upheld, for example, if made at her request, or after her insanity ; but an 
arrangement of the kind made in the present case manifestly tends to immo- 
rality, and American law properly denotes these contracts as contra bonos mores. 
The contrary conclusion drawn by the English court appears to be due to the 
modern sentiment that it is impolitic to extend the classes of contracts which 
courts may refuse to enforce merely because the transactions they contemplate 
seem opposed to the public welfare. 


INNKEEPERS — Duty TO GUESTS — LIABILITY OF INNKEEPER FOR INSULT 
To Guest. — The plaintiff was a guest at the defendant’s hotel. At night 
one of the employees of the hotel, by order of the defendant, forcibly entered 
the plaintiff’s room, used insulting language, and threatened to turn her out 
as a disreputable woman. AHe/d, that the defendant is not liable. DeWo/f v. 
Ford, 104 N. Y. Supp. 876 (App. Div.). 
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Following the analogy of the liability of a carrier to its passengers for the 
torts of its servants on the basis of an implied contract to afford protection, an 
innkeeper has been held liable to his guest for the unauthorized tort of his 
servant. Clancy v. Barker, 71 Neb. 83; see 17 Harv. L. REv. 575. This 
case, however, presents the additional feature that no tort was committed, 
since only the plaintiff’s personal feelings were injured. Such age is not in 
general an actionable wrong. Reed v. Maley, 115 Ky. 816. But the implied 
contract of the carrier is extended so that it is liable to its passengers for 
mental suffering caused by the insults of its servants. Gillespie v. Brooklyn 
Heights Ry. Co., 178 N. Y. 347. To follow the analogy of the carrier logically, 
the present defendant should be held liable, even though the act of his em- 
ployee did not constitute a tort. And the analogy seems sufficiently close to 
sustain this extension. Both the carrier and the innkeeper are engaged in a 
public service, and their liabilities are based upon the same considerations of 
public policy. 


INTERSTATE COMMERCE — CONTROL BY STATES—GARNISHMENT OF A 
CARRIER ENGAGED IN AN INTERSTATE SHIPMENT.— The plaintiff gar- 
nisheed a carrier in Georgia on account of the possession of a car of the 
defendant which was being used in shipping freight from another state into 
Georgia, and was intrusted to the garnishee under the usual agreement for 
forwarding the car and returning it on another shipment. Semd/e, that the 
garnishment would not be an unconstitutional interference with interstate com- 
merce. Southern, etc.,Co. v. Northern Pac. Ry. Co., 127 Ga. 626. 

Upon this point the case is the first to disagree with a number of contrary 
holdings criticized in 20 HaRv. L. REv. 319. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — RECOV- 
ERY OF UNREASONABLE RATE BY SHIPPER. — The Interstate Commerce Com- 
mission declared a rate unreasonable and ordered a new rate. The plaintiff, a 
shipper, applied for restitution of the difference between the rate charged and 
that established by the Commission. He/d, that he can recover. Southern 
ky. Co. v. Tift, 206 U.S, 428. 

It has been held that a shipper has no remedy in the courts until the Inter- 
state Commerce Commission has passed on the reasonableness of a rate. 
Texas, etc., Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426. See 20 HARV. 
L Rev. 576. But this is only a matter of procedure, not affecting the shipper’s 
ultimate right not to be overcharged, if when a rate is declared unreasonable 
he can recover the excess previously paid. The court also, by dicta, limits the 
application of this rule of procedure to actions at law for damages, declaring 
that the Interstate Commerce Act leaves unimpaired the jurisdiction of a court 
of equity to restrain the enforcement of unreasonable rates. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
COMMERCE WITH NAvy YARDS UNDER EXCLUSIVE .FEDERAL JURISDIC- 
TION. — A Virginia statute imposed a penalty on telegraph companies for fail- 
ure to deliver messages. The defendant company failed to deliver a message 
sent from a point within the state to the plaintiff in the Norfolk Navy Yard, 
which was under the exclusive jurisdiction of the federal government. He/d, that 
the Commerce Clause of the Constitution gives Congress no authority over this 
message such as to render the state statute inapplicable. Western Union Tele- 
graph Company v. Chiles, §7 S. E. 587 (Va.). 

The Commerce Clause, in regard to commerce “among the states,” has been 
regarded as giving Congress exclusive jurisdiction only over commerce which 
concerns more than one state. See Gibbons v. Ogden, 9 Wheat. (U.S.) 1. 
Yet it has been held that an act of the Legislative Assembly of the District of 
Columbia imposing a license on drummers is indistinguishable, as regards the 
Commerce Clause, from a similar state act, and therefore is void so far as 
applied to those soliciting for individuals outside the District. Stoutendurgh v. 
Hennick, 129 U.S.141. The authority of Congress over places purchased by 
the consent of the legislature of a state for dockyards, etc., is like its author- 
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ity over the District of Columbia. U S. v. Cornell,2 Mason (U. S. C. C.) 
60. Whether there is a difference, as regards commerce, between the District 
and land under the exclusive control of the federal government used for dock- 
yards, etc., has not been considered. On principle there is no ground for such 
a distinction. The case follows a dissenting opinion of Miller, J., holding that 
commerce “among the states” is commerce between the citizens of one state 
and those of another state. See Stoutenburghv. Hennick, supra. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
COVENANT AGAINST ASSIGNMENT. — A lease contained a covenant against 
assignment by the lessee or others having his estate in the premises. The 
lessee devised his interest to his executors upon certain trusts, and they trans- 
ferred the estate to themselves as trustees. He/d, that there is no breach of 
the covenant. Sguire v. Learned, 81 N. E. 880 (Mass.). 

Two views are possible as to the scope of a covenant against assignment. 
One is that only an alienation cater vivos by the lessee is forbidden; the 
other, that the covenant also forbids testamentary disposition. An early case 
took the distinction that, while in general a devise is a breach, it is permitted if 
the devisee be named executor. Windsor v. Burry, Dyer 45 4, note. This 
seems erroneous, since the executor as devisee is as distinct as any stranger 
from the executor as such. The only justification for the present decision must 
lie in the proposition that a devise ot the leasehold estate is not a breach of a 
covenant not to assign. Fox v. Swann, Styles 482; contra, Barry v. Stanton, 
Cro. Eliz. 330. It is no breach for the lessee’s administrator to transfer the 
estate to the next of kin, or to sell it as assets. Seers v. Hind, 1 Ves. Jr. 294. 
Hence it would seem that a true construction of the covenant should likewise 
allow a testamentary disposition by the lessee. The object of the covenant is 
to keep the term out of objectionable hands; and this purpose is as likely to 
be defeated if the lessee dies intestate as if he directs to whom it shall pass at 
his death. 


LEGACIES AND DEVISES — ABATEMENT — LEGACY IN: SATISFACTION OF 
A Dest. — The testator bequeathed £3,000 to the trustees of his daughter’s 
marriage settlement in satisfaction of his covenant to pay them £1,000. He/d, 
that the legacy abated equally with other general legacies. Jn re Wedmore, 
[1907] 2 Ch. 277. 

Priority of one general legacy over another is not allowed without clear proof 
that such was the testator’s intention. Appeal of the Trustees, 97 Pa. St. 
187. But a legacy sustained by valuable consideration is favored on the prin- 
ciple that the legatee is a purchaser for value. Blower v. Morret, 2 Ves. 420; 
Reynolds v. Reynolds, 27 R. 1. 520. This seems correct when a bequest is 
made in satisfaction of an unliquidated claim against the testator’s estate, for 
any excess of the legacy over the actual value of the claim is compensation to 
the creditor for waiving his chance of recovering a greater sum by litigation. 
See Borden v. Jenks, 140 Mass. 562, 564. This consideration does not apply, 
however, where the legatee’s claim was already liquidated, since the creditor 
then runs no risk of loss by accepting the legacy instead of suing for his debt. 
There is then no basis for a conclusion that the legacy, at least any sum in 
excess of the testator’s liability, was intended to be paid before bequests to 
volunteers, and the principal case seems correct. If, however, the legacy 
abates below the value of his claim, the legatee may waive it and recover as a 
creditor. See Collins v. Cloyd, 29 S. W. 735 (Ky.). 


LIBEL AND SLANDER— ACTS AND WorDS ACTIONABLE — SUIT BY CoR- 
PORATION. — The defendants published an article which stated that an officer 
of the plaintiff corporation was an ex-criminal and “a tout sleek enough in 
his methods to have corralled bankers and brokers of unimpeachable legitimacy 
as clients for the New York Bureau of Information.” ed, that the article is 
a libel er se for which the plaintiff may recover. Mew York Bureau of In- 
formation v. Ridgway-Thayer Company, 104 N. Y. Supp. 202 (App. Div.). 
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While the tendency of modern adjudication is to treat corporations as natural 
persons, the courts have not recognized that a corporation has a personal char- 
acter independent of its trade or business. Trenton, etc., Jns. Co. v. Perrine, 
23 N. J. L. 402. A corporation has been refused recovery for an injury to its 
reputation by a false accusation of corrupt practices. Mayor, etc. of Man- 
chester v. Williams, [1891] 1 Q. B. 94. But a corporation has a business 
character, and it is well settled that it may recover for libel without proof of 
special damage where its business reputation is concerned. Metropolitan, etc., 
Co. v. Hawkins, 4 H. & N. 87; Union Assoc. Press v. Heath, 49 N. Y. 
App. Div. 249. It has also been held that a corporation cannot maintain an 
action for slander when the words were spoken of one of its officers, if the 
slander be not in direct relation to the business of the corporation. Brayton 
v. Cleveland, etc., Co., 63 Oh. St. 83; see 14 HARV. L. REv. 289. But in the 
present case the defamation does relate to the business of the corporation. 
Moreover the inference is that the officer’s connection with the company still 
continues. Consequently the article directly concerns the present business 
reputation of the plaintiff, and the result reached seems correct. 


MORTGAGES — FORECLOSURE — MORTGAGOR’S RIGHT TO SURPLUS IN 
HANDS OF First MorTGAGEE. — After a foreclosure sale the representative 
of the deceased mortgagor sued the first mortgagee, who had notice of the rights 
of the second mortgagee, to recover the surplus. edd, that the plaintiff may 
recover. Voar v. Bosse, Sup. Ct. of Hawaii, June 20, 1907. 

The decision is in accord with the existing authorities. American Mortgage 
Co. v. Inzer, 98 Ala. 608; Jtasca Investment Co. v. Dean, 84 Minn. 388. 
Nevertheless it cannot be supported on principle. At common law the 
second mortgagee becomes entitled to the rights remaining in the mortgagor 
after making the first mortgage. One of these rights is that of receiving 
from the first mortgagee any surplus from the sale of the mortgaged premises. 
Buttrick v. Wentworth, 88 Mass. 79. It has been held that if the surplus 
is paid the mortgagor after notice of the claim of the second mortgagee, 
the person making such payment is still liable to the second mortgagee. 
Fuller v. Langum, 37 Minn. 74. Since the mortgagor has assigned his rights 
to the second mortgagee, it is difficult to see on what grounds he can base 
his claim against the first mortgagee, who is bound to hold the surplus for 
the second mortgagee if he has notice of the latter’s claim. Furthermore, the 
surplus is what remains to secure the mortgagor’s debt to the second mortgagee. 
To allow the mortgagor to recover, therefore, is to allow a debtor to recover his 
-security without payment. 


PLEDGES — TRANSFER OF POSSESSION —GOoDS STORED ON PLEDGOR’S 
PREMISES. — A warehouse company of New York obtained floor-room in a 
knitting company’s mills in Wisconsin by a nominal lease. The place was 
used, not as a public storehouse, but solely to store property of the knitting 
company. The keys of this storage-room were kept by employees of the knit- 
ting company, and the articles stored were changed without the warehouse 
company’s knowledge. The storage receipts given for such property were 
transferred to several parties as security for loans. Upon the bankruptcy of 
the knitting company, their trustee in bankruptcy took possession of the prop- 
erty represented by the receipts. He/d, that there is no pledge of the property 
such as to bind the trustee in bankruptcy. Security Warehousing Company v. 
Hand, 206 U. S. 415. 

The law concerning the necessity of delivery for a valid pledge is in a some- 
what unsettled state. Since bailment is essential to any valid pledge, it is a 
violation of legal principles to leave the pledgor in control, for the anomalous 
condition then arises that the same person is both bailor and bailee. See 14 
Harv. L. REv. 303. A pledge without sufficient delivery may give the pledgee 
rights when the question lies solely between pledgor and pledgee. See 
Adams v. Merchants Nat’l Bank, 2 Fed. 174. But the rights of other credit- 
ors of the pledgor, even as represented by trustees in bankruptcy, should never 
be prejudiced by enforcing a pledge where the delivery was incomplete. 
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Young v. Kimball, 59 N. H. 446; contra, Macomber v. Parker, 14 Pick. 
(Mass.) 497. Delivery to third persons as agents of the pledgee is universally 
held to create a lien for the pledgee; and this rule has been applied even when 
such agent was the pledgor’s employee. Sumunerv. Hamlet, 12 Pick. (Mass.) 76. 
The principal case properly refused to allow an extension of this doctrine which 
would permit nominal possession by an employee to be a shield for actual con- 
trol by the pledgor, enabling him fraudulently to obtain additional credit upon 
encumbered assets. 


POLICE POWER — REGULATION OF BUSINESS AND OCCUPATIONS — PRO- 
HIBITION OF NIGHT WoRK BY WOMEN IN FACTORIES. —A New York 
statute provided that no female should be employed or permitted to work in 
any factory before six o’clock in the morning or after nine o’clock in the even- 
ing. Held, that the statute is unconstitutional. People v. Williams, 189 
N. Y. 131. 

This decision affirms the decision of the lower court, commented upon in 20 
Harv. L. REv. 653. 


POLICE POWER— REGULATION OF PROPERTY AND USE THERECF— 
STATUTE INVALIDATING LICENSE CONTRACTS OF PATENTEES. — Proposed 
legislation declared criminal and void the sale or rental of tools or machinery on 
terms which forbade the vendee or lessee to obtain another article for the 
same operation, or for other steps in the same process, or materials to be used 
in the process, from any other than the vendor or lessor. He/d, that the appli- 
cation of such legislation to the sale or rental of patented articles is constitu- 
tional. Opinion of the Justices, 193 Mass. 604. 

The right of a patentee to dictate the terms on which the patented article 
may be used by a public service company, is subject to state legislation regu- 
lating such companies. State v. Bell Tel. Co., 36 Oh. St. 296; contra, Am. 
Rapid Tel. Co. v. Conn. Tel. Co., 49 Conn. 352. The application of state 
legislation prohibiting monopolistic contracts to restrictions imposed by a 
patentee upon his licensee appears to be without precedent, but not unconstitu- 
tional as infringing on federal authority. For the secondary monopolies con- 
templated by the prohibited contracts are not logically incident to the principal 
monopoly and within the protection of the federal grant. Contra, Heaton- 
Peninsular, etc.,Co. v. Eureka, etc., Co., 77 Fed. 288. But legislative interfer- 
ence with contracts must be clearly for the public welfare. Commonwealth v. 
Strauss, 191 Mass. 545. License-centracts more or less similar to those in 
question, have been held not to be opposed to public policy, or within the 
intended scope of federal anti-trust laws. Bement v. Nat’l Harrow Co., 186 
U. S. 70; U. S., etc., Co. v. Griffin, etc., Co., 126 Fed. 364. Moreover, the 
practical benefit of prohibiting the secondary monopolies would be confined to 
a few rival manufacturers, since the patentee would still control the price of the 
principal article. This application of the proposed legislation does not clearly 
advance the public welfare, and therefore is a doubtful exercise of the police 
power. 


PuBLic SERVICE COMPANIES — RIGHTS AND DUTIES — EXCLUSIVE Con- 
TRACT. — The defendant, a hotel-keeper, contracted with the plaintiff tele- 
phone and telegraph company that it should have an exclusive right to install 
telephones in the hotel. e/d, that the contract is void. Central NV. Y. Tele- 
phone & Telegraph Co. v. Averill, tos N. Y. Supp. 378 (Sup. Ct.). 

The reasoning of the court is that this contract tends to suppress competi- 
tion so as to threaten the public welfare. The validity of such contracts is said 
to be based primarily on public policy. Gzbds v. Consolidated Gas Co., 130 
U.S. 396. Contracts similar to the one under discussion, when between private 
individuals who are not competitors, are held valid. Ferris v. American Brew- 
ing Co., 155 Ind. 539. But where there is any tendency to stifle competition 
between parties engaged in a public service, they are void. W. U. Tel. 
Co. v. Am. Union Tel. Co. 65 Ga. 160. Telephone and telegraph companies 
are public institutions, deeply involving the public interest, and consequently 














RECENT CASES. 63 


the authorities hold any restraint on their service to be against public policy. 
Cumberland, etc., Co. v. Morgan’s Loutsiana, etc., R. R. Co., 51 La. Ann. 29, 
A South Carolina case identical with the present case reached the same result. 
Gwynn v. Citizens’ Telephone Co., 69 S. C. 434. It might well be argued, 
however, that, had the contract been for a telephone in a private house, the 
public welfare is not involved, since the contracting party is the only person 
directly deprived of the benefits of competition. But granting this argument, 
the present contract might be held void as a violation of an innkeeper’s duty to 
his guests. 


RIGHT OF PRIVACY— INFRINGEMENT— UNAUTHORIZED USE OF NAME 
AND PICTURE FOR PURPOSES OF TRADE.—A famous inventor sought to 
restrain a drug manufacturer from using his name, picture, and pretended cer- 
tificate without his consent. e/d, that the plaintiff, though not a trade com- 
petitor, is entitled to relief. Ldison v. Edison Polyform Mfg. Co., 67 Atl. 392 
(N. J., Ct. of Ch.). 

A man has no right of property in his name. Dockrell v. Dougall, 80 L. T. 
Rep. (N. S.) 556. But it has been said that he may invoke equity to protect 
him from exposure to litigation or liability potioon: 4 by its unauthorized use. 
Walter v. Ashton, Liga} 2 Ch. 282. Protection has also been granted where 
the plaintiff’s professional reputation is endangered. Mackenzie v. Soden, etc., 
Co., 27 Abb. N. C.(N. Y.) 402. In the case under discussion, however, the risk of 
pecuniary loss seems, at the most, shadowy; nor does there clearly appear here 
any damage to the plaintiff's professional reputation. The relief granted to 
this plaintiff of world-wide repute, who suffers no actual or prospective 
damage, must therefore be based on the broad ground of his right to be free 
from unjustifiable commercial exploitation of his non-corporeal personality. 
As to the picture, this case turns the scale of American authority in what is 
probably the right direction. See Pavesich v. New England, etc., Co., 122 
Ga. 190 ; contra, Roberson v. Rochester, etc., Co.,171 N. Y. 538; Corelliv. Wall, 
22 T. L. R. 532. As to the name and non-libellous misrepresentation, an 
important advance is marked in the establishment and definition of the right of 
privacy. 


SURETYSHIP — SURETY’S DEFENSES— VARIATION FROM CONTRACT. — 
By an agreement between the principal and the obligee for a variation in the 
construction of a two-story building, the cost was increased $700. The princi- 
pal defaulted. Ae/d, that the surety is not released. Prescott Nat'l Bank 
v. Head, 90 Pac. 328 (Ariz.). 

Much of the confusion in the authorities on this question of change of an 
assured contract has arisen from failure to keep clear the distinction between 
an alteration of the original document and a mere variation from it. Any alter- 
ation or substitution of a new document for the old, whether detrimental to the 
surety or not, gives him a legal defense. Ziegler v. Hallahan, 126 Fed. 788. 
But if the parties, without the surety’s consent, make a parol collateral agree- 
ment varying the actual performance of the original contract, the surety’s 
defense, if any, is equitable, since a written contract cannot be varied by a 
parol agreement. See 16 Harv. L. REv. 511. It follows that the variation 
must threaten substantial harm to the surety to give him equitable relief. 
Dunn v. Parsons, 40 Hun. (N. Y.) 77. A change in the construction of a 
building whereby the cost is only slightly increased is not sufficient. Hohn v. 
Shideler, 164 Ind. 242.. But it has been held in a similar case that a change in 
the construction at an increased cost of eighty-eight dollars released the surety. 
Fullerton Lumber Co. v. Gates, 89 Mo. App. 201. In the present case the 
increase seems substantial and to justify equitable relief, aad the decision is 
opposed to the weight of authority. 


TAXATION — WHERE PROPERTY May BE TAXED—SITUS OF PROMIS- 
sory Notes.—A New York creditor loaned large sums to Ohio debtors. 
The notes evidencing these debts were kept with an agent of the creditor in 
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Indiana. Held, that the notes have not a taxable situs in Indiana. Buch v. 
Beach, 206 U. S. 392. See NOTES, p. 50. 


TITLE OWNERSHIP AND POSSESSION — POSSESSION OF CONTENTS OF 
RECEPTACLE. — After seizure of his goods under a writ of fierz facias the 
judgment debtor, without the knowledge of the sheriff, placed a sum of money 
in a piece of the furniture seized. Shortly afterwards he died insolvent. The 
sheriff having exercised no control over the money, the official receiver claimed 
it for the estate. He/d, that the money has been placed in possession of the 
sheriff so that he is entitled to it. Johnson v. Pickering, [1907] 2 K. B. 437. 

To constitute a valid levy on personal property, the American courts are not 
so strict as the English in demanding actual seizure by the sheriff, yet both 
agree that the chattel must be reduced to the legal possession of the officer. 
Blades vy. Arundale,1 M. & S. 711; Minor v. Herriford, 25 ill. 344. Posses- 
sion of a chattel is not necessarily identical with possession of its receptacle. 
To possess the contents a man must know of its existence, or at least consent 
to assume control of whatever the receptacle may contain. Merry v. Green, 
7 M. & W. 623; Durfee v. Jones, 11 R. 1. 588. And if the possessor of the 
receptacle exercises no control over the chattel, possession depends on the in- 
tent of the person placing the chattel in the receptacle. Commonwealth v. 
Ryan, 155 Mass. 523. In the principal case it seems difficult to work out 
possession of the money in the sheriff. He was wholly unaware of its existence, 
and he certainly did not consent to accept responsibility for everything the 
debtor might place in the furniture. Furthermore, the debtor placed the money 
in the receptacle with intent to keep control, and its possession, therefore, 
remained in him notwithstanding the sheriffs possession of the furniture. 


TREASON — RESIDENT ALIEN’S DUTY OF ALLEGIANCE. — The petitioner, 
a citizen of the South African Republic, was domiciled in Natal. When that 
portion of Natal had been evacuated by the British army and occupied by the 
Boer forces for some months, he joined the latter. edd, that he is guilty of 
high treason. De Jager v. Attorney-General of Natal, [1907] A. C. 326. 

A citizen who renounces his allegiance and joins the enemy during war is 
guilty of high treason. Rex v. Lynch, [1903] 1 K. B. 444. An alien also 
owes a special allegiance to the state and may be guilty of high treason. See 
Carlisle v. United States, 16 Wall. (U. S.) 147; Rex v. De la Motte, 1 East 
P. C. 53. The present case extends the rule applied to citizens to an alien so 
long as he remains domiciled, even during his natural sovereign’s temporary 
occupancy of the place of domicile. However strong the decision may appear, 
there seems no authority for the petitioner’s contention that, with the temporary 
withdrawal of the state’s forces, its sovereignty ceases. A _belligerent’s 
authority in occupied territory is a manifestation of the stress he puts on his 
enemy, and the sovereign’s rights remain intact. HALL, INTERNAT. LAW, 3 ed., 
468. Hence it would seem that wrongs done during the foreign occupation are 
afterwards cognizable by the ordinary courts. Furthermore, the consideration 
suggested by the court, that an opposite decision would permit aliens to take 
such an intolerable advantage of the hospitality extended to them as to swell a 
small invading force to a large army, seems unanswerable. 


Trusts — RIGHTS AND LIABILITIES OF THIRD PARTIES — CEsTuI Es- 
TOPPED BY TRUSTEE’S MISREPRESENTATION. — A trustee with power of sale 
gave a deed of trust property containing a recital of full payment of the pur- 
chase price, as security for a personal debt. The creditor, with notice of the 
trust, deposited the deed by way of equitable mortgage with the defendant, who 
had no notice of the trust or of non-payment. e/d, that the equities of the 
cestui gui trust and the equitable mortgagee are equal in all other respects, and 
that of the ces¢uz being prior in time prevails. Cafell v. Winter, [1907] 2 Ch. 
376. See NOTES, p. 53. 


WITNESSES — PRIVILEGED COMMUNICATIONS — WAIVER BY COMMISSION 
TO TAKE TESTIMONY. — The plaintiff caused a commission to be issued for 
the examination of her physician. On the defendant’s offering the deposition 
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in evidence the plaintiff objected on the ground that the communication was 
privileged. He/d, that the privilege is waived. Clifford v. Denver & Rio 
Grande R. R. Co., 188 N. Y. 349. 

The object of the statutes making communications to a physician privileged 
unless the privilege is waived by the patient, is “to save the patient from possi- 
ble humiliation; not to enable him to win a lawsuit.” See Schlotterer v. 
Brooklyn, etc., Ferry Co., 89 N. Y. App. Div. 508. And the better opinion is 
that where the patient has voluntarily destroyed the privacy of the testimony, he 
has shown there is no need of the privilege; its object has then been defeated, 
and therefore he can no longer object. Accordingly waiving the privilege at 
one trial precludes setting it up at retrial. Schlotterer v. Brooklyn, etc., Ferry 
Co., supra. And the privilege is also lost by the patient presenting evidence 
of the communication which is ruled incompetent. Kemp v. Metropolitan St. 
Ry. Co., 94 N. Y. App. Div. 322. Moreover, the similar privilege concerning 
transactions with an attorney is waived by making a sworn statement of the 
communication before a justice and publishing it in a newspaper. /n# Re 
Burnette, 73 Kan. 609. In the present case the communication was revealed, 
hence the obect of the privilege, the preservation of privacy, could not be 
attained, and the objection was properly overruled. 4 WIGMORE, EVIDENCE, 
§ 2380, ef seg. 





BOOKS AND PERIODICALS. 
I]. LEADING LEGAL ARTICLES. 


TERRITORIAL JURISDICTION IN WIDE Bays. — The extent to which a 
littoral state may claim the right of territoriality over its bays was recently 
considered in two articles. Territorial Furisdiction in Wide Bays, by A. H. 
Charteris, 16 Yale L. J. 471 (May, 1907); and Zhe Recent Controversy as to 
the British Furisdiction over Foreign Fishermen more than Three Miles 
from Shore, by Charles Noble Gregory, 1 Am. Pol. Sci. Rev. 410 (May, 1907). 
The occasion for this discussion was the holding in a recent Scottish case! 
that a statutory by-law prohibiting trawling in Moray Firth, a triangular sheet 
of water with an entrance eighty miles wide, applied to foreign fishermen. 
The decision is right, as the learned authors point out, for though the courts 
of a state may follow international law in so far as it is the common law of the 
land, yet the former law, like the latter, may be changed for those courts by a 
competent act of the legislature. But aside from the local decision there is the 
broader question whether other nations will recognize this act and whether by 
such recognition it will become a rule of international policy. Upon this ques- 
tion the articles assemble all the precedents. 

In the time of James I, as they point out, by the doctrine of “king’s 
chambers,” England asserted jurisdiction over all waters within lines drawn 
around Britain from headland to headland. In fact, about that time most of 
the waters surrounding Europe were claimed as the territory of some power. 
Venice asserted her dominion over the Adriatic, Genoa over the Ligurian Sea, 
and Sweden and Denmark over the Baltic. Such claims, however, necessarily 
became more and more untenable, and early in the nineteenth century the free- 
dom of the high seas became a principle of international law.? But this prin- 
ciple has not given us at this time any arbitrary rules as to the territorial rights 
of a state in its bays or as to what constitutes a bay. Mr. Charteris shows that 
there is only an increasing tendency to some uniformity. Thus he points out 
that in 1882 in the North Sea Convention, as between themselves, England, 





1 Mortensen v. Peters, 14 Scots. L. T. 227. 
2 Hall, Internat. Law, 5 ed., 140 ef seg. 
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Germany, Belgium, Denmark, France, and Holland limited their jurisdiction for 
the police of fisheries in bays to three miles beyond a line drawn across the 
bay at the first point nearest the entrance where the width does not exceed ten 
miles. This rule has also been adopted in the domestic legislation of France, 
Germany, Belgium, and Holland. And again, that in 1885 in a fisheries con- 
vention, Spain and Portugal limited their exclusive fishing rights to bays twelve 
miles wide at the entrance —a rule also recommended by the Institute of Inter- 
national Law, except in the case of large bodies of water where there has been 
a continued and well-recognized claim of sovereignty. In applying a rule in 
specific cases to particular bays the uniformity may not be so clear. Delaware 
Bay. fifteen miles wide at its mouth, was recognized in 1793 as within the juris- 
diction of the United States; in 1885 Chesapeake Bay, twelve miles wide and 
two hundred miles long, was held not to be part of the high seas; in 1877 Con- 
ception Bay, twenty milés wide and fifty miles long, was held to be within the 
territory of Newfoundland; and Bristol Channel, five to forty-five miles wide 
and eighty miles long was held in 1859 to be, in part .at least, within the terri- 
tory of Great Britain. On the other hand, the Bay of Fundy, an open arm of 
the sea, seventy-five miles wide and one hundred and forty miles long, was held 
a part of the high seas by an umpire in 1853. He said that the word “ bay ” 
as applied to this great body of water has the same meaning as that applied to 
the Bay of Biscay and the Bay of Bengal over which no nation can have the 
right to assume sovereignty. It must be noted, however, as Mr. Gregory says, 
that the extreme headland on one side of this bay was within the territory of 
the United States. 

Clearly in the present case, holding a bay in the shape of an eighty-mile 
equilateral triangle not part of the high seas, we have to face either a change 
in principle or a greatly extended application of the old rule. To define a 
principle underlying the cases is not easy. The three-mile limit was based 
upon the power of a state to control the waters from the shore. The Institute 
recommends that this limit be extended to six miles. A bay twelve miles wide 
at the mouth would thus be clearly within the territorial jurisdiction of a state. 
Even if it were somewhat wider but very long it might still fall within Sir 
Robert Phillimore’s general principle that jurisdiction over bays is limited to 
those of which the adjoining county has something like physical command. 
It would require the loosest application of such a rule to cover Moray Firth. 
Furthermore, such an application should certainly be discouraged because it 
would encroach on the general benefit to be derived from the freedom of the 
high seas —a benefit which England herself insisted on in the Behring Sea 
case. More particularly, as Mr. Gregory says, the adoption of the doctrine of 
“kings chambers ”’ by other nations would mean that the fishing grounds of the 
world would pass substantially into local control. It is significant that the 
loudest protest against such an extension of jurisdiction is shown to have come 
from the English fishermen. 





THE RIGHT OF A PARENT TO THE SERVICES OF His CHILD. — There 
is always a vital interest in law as it touches the individual in his personal 
relations, and this perhaps is especially true of the law of parent and child. 
The day of paternal despotism is long past, but many questions as to the 
law which governs this relation are still unsettled. In a recent article Mr. 
John A. Ferguson calls attention to a few of these. Some Doubtful Points 
Incident to the Relation of Parent and Child, 4 Comm. L. Rev. 57 (November- 
December, 1906). 

The author first points out the tendency of the courts to regard the per- 
formance of the ordinary parental services as mere moral duties imposing 
no legal obligation on the parent, and cites as an example the rule that a 
father is not obliged to maintain his child. He then points out the relation of 
this rule to the right of the parent to the services and earnings of the child, 
and to the further possibility of recovery by the child of the value of its serv- 
ices. And it is intimated that, since the parent owes no duty to support, 
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the conception of compensation for maintenance, which is sometimes said 
to be the basis of the child’s duty, is untenable. Also, to show that the 
father is not legally entitled to the child’s services it is cited that a child can 
make a valid contract of service with its father and therefore, the author 
suggests, that logically the legal right to the services is in the child, else 
there would be no consideration for the father’s promise. Yet the author 
weakly concludes that since it would be as reasonable to imply a contract 
on the part of the child to pay for its maintenance as to imply a contract by 
the parent to pay for the services, and since recognition of these rights 
would give rise to embarrassing mutual claims, it is better to say that all 
service rendered and support received must be referred to natural love and 
affection. As to the child’s right to its earnings, however, the author is not 
so easily satisfied. He calls attention to the fact that the right of a child to 
general property is se as absolute, and again suggests that a moral 
obligation in the parent should not beget a legal obligation in the child. 

The assumption made that the application of these rules is entirely con- 
sistent in America because here a legal duty to support is recognized, is 
hardly warranted. Here, as in England, legislatures have commonly made 
it a penal offense to neglect to support minor children, and a few statutes 
expressly declare it to be the father’s duty to support children until they are 
of age. Under the common law of the nine states which have passed 
squarely on the question only three seem to have definitely accepted the view 
that the parent owes a legal duty to support. Despite this absence of mutu- 
ality, however, the right of the parent to the services and earnings of his 
child is universally recognized. Although it seems never to have been held 
that a refusal to render services to a parent is a basis for recovering damages 
against the child’s property, the legal right of the father is established by a 
long list of cases sustaining contracts for children’s services made by parents 
in their own right, and of others permitting fathers or their creditors to recover 
the earnings of the child from its employer.* This failure to demand a 
mutuality of obligation is readily accounted for by the historical development 
of the law of this relation. The argument that the validity of the contract 
of service between parent and child shows that the father has not a legal 
right, is unsound. That right to contract rests on the doctrine of emanci- 
pation. The emancipation of a child before majority may be achieved by 
the mere consent of the parent that the child shall thereafter be its own 
master, and such consent may be inferred from the conduct of the parties 5 
A promise by a father of payment to his child for services to be rendered is 
very potent evidence of such consent and that the legal right to the services 
has come to the child. A situation in which the child could reasonably 
hope to recover from the parent the value of services rendered is, in the 
absence of such express contract, not likely to arise, for the intent in such 
situations is usually donative, the animus contrahendi being rarely, if ever, 
present. 





ADMIRALTY JURISDICTION OVER MARITIME TREATY RIGHTS. Axon. Discussin 
a recent case denying jurisdiction over a vessel on a river between the United 
States and Canada. 43 Can. —e 345- 

ADMISSION TO THE BAR IN NEW YorK. Frank Sullivan Smith. Describing the 
past and present requirements. 16 Yale L. J. 514. 

ARMSTRONG COMMITTEE’S LIFE INSURANCE LEGISLATION, Mr. SAMUEL B. 

CLARKE AND THE. ames McKeen. Answering an article in 41 Am. L. Rev. 

161. 41 Am. L. Rev. 321. 









1 : Stimson, Am. Statute Law, § 6608. 

2 Stanton vw. Willson, 3 Day (Conn.) 37; Porter v. Powell, 79 Ia. 151; Pretzinger . 
Pretzinger, 45 Oh. St. 452. See Lamson v. Varnum, 171 Mass. 237; Weeks v. Merrow, 
40 Me. 151; Keaton wv. Davis, 18 Ga. 457. 

8 See 21 Am. & Eng. Encyc., 2 ed., 1040, 1043. 

# Atwood v. Holcomb, 39 Conn. 270. 

5 Beaver, Bare & Co. v, 


are, 104 Pa. St. 58. 
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BANK ACCOUNTS WITH MINORS. Thornton Cooke. Arguing that banks are protected 


in making such accounts. 24 Banking “_.> 433- 

BEVERIDGE CHILD LABOR BILL AND THE UNITED STATES AS PARENS PATRIAE, 
THE. Anarew Alexander Bruce. Contending that the bill is constitutional. 5 
Mich. L. Rev. 627. See 20 Harv. L. REv. 638. 

BILLs OF EXCHANGE AND THE DOCTRINE OF ESTOPPEL. Anon. Discussing the 
es of an estoppel against the maker of an overdrawn note. 51 Sol. J. 

21. 

BILLs OF LADING IN INTERSTATE COMMERCE. Thomas B. Paton. Discussing 
their present standing and advocating changes. 24 Banking L. J. 371. 

Boycotts, EVOLUTION OF THE LAW RELATING TO. Robert L. McWilliams. 41 
Am. L. Rev. 336. 

CALVO AND DRAGO DOCTRINES, THE. Amos S. Hershey. 1 Am. J. of Int. L. 26. 

CAPITAL PUNISHMENT IN FRANCE, THE ABOLITION OF. Maynard Shipley. An 
historical sketch. 41 Am. L. Rev. 561. 

COMMERCE CLAUSE, THE GROWTH OF THE. John .W. Davis. Analyzing the 
extensions attempted in recent acts. 15 Am. Lawyer 171, 213. 

Common LAW REMAINDERS, PROFESSOR KALES AND. Joseph W. Bingham. 5 
Mich. L. Rev. 497. See 20 Harv. L. REv. 243. 

CONSTITUTIONALITY OF FEDERAL LEGISLATION CONCERNING EMPLOYER AND 
EMPLOYEE ENGAGED IN INTERSTATE AND FOREIGN COMMERCE, THE. Carl 
V. Wisner. Maintaining that the act is constitutional. 5 Mich. L. Rev. 639. 
See 20 Harv. L. REv. 481, 651. 

CORPORATION PROMISSORY NOTE, WHAT IS A? Anon. Carefully collecting the 
authorities. 24 Banking L. J. 255. 

DRAFT ON A ForRGED BILL OF LADING, THE COLLECTION OF A. Amnon. Discuss- 

| ing the question of the liability of the collecting agency. 24 Banking L. J. 337. 

DomiciL. G. Addison Smith. 32 L. Mag. & Rev. 268. 

Due Process or Law. Hannis Taylor. Summarizing the position of the Supreme 
Court. 41 Am. L. Rev. 354. 

EQUITABLE LIFE ASSURANCE SOCIETY: A POSSIBLE REMEDY TO CANCEL THE 
Stock ConTROL. obert Rentone Reed. Comparing the policy holders to cestuis 
que trustent. 19 Green Bag 399. 

EQUITABLE MORTGAGEES, THE POSITION OF. Anon. 51 Sol. J. 585. See 21 HARV. 
L. REV. 53. 

FAIR Comment AND QUALIFIED PRIVILEGE. Vorman de H. Rowland. Maintaining 
that fair comment is a qualified privilege. 4 Comm. L. Rev. 202. See 20 Harv. 
L. REV. 152. 

FAIR Compnirrion, THE JUSTIFICATION OF. Bruce Wyman. 19 Green Bag 277. 
FOREIGN CORPORATIONS, SUITS BY. Kaymond D. Thurber. Collecting authorities 
on the right of non-registered foreign corporations to sue. 9 Bench & Bar 54. 
FOREIGN CORPORATIONS, THE STATUS OF, AND THE LEGISLATURE. II. £&. Ailton 

Young. 23 L. Quar. Rev. 290. 

FouURTEENTH AMENDMENT, DEMANDS OF LABOR AND THE. Roger F. Sturgis. 
Arranging the cases upon recent statutes limiting hours, regulating payments, etc. 
41 Am. L. Rev. 481. 

IMPUTED CONTRIBUTORY NEGLIGENCE AS APPLIED TO PERSONS SUI JURIS, THE 
DoctrINE OF. John T. Marshall. Discussing the effect of principles of agency. 
64 Cent. L. J. 347- 

INTERNATIONAL ARBITRATION, A PERMANENT TRIBUNAL OF: ITS NECESSITY 
AND VALUE. R. Floyd Clarke. 1 Am. J. of Int. L. 342. 

INTERNATIONAL CONGRESSES AND CONFERENCES OF THE Last CENTURY AS 
Forces WORKING TOWARD THE SOLIDARITY OF THE WORLD, THE. Simeon 
E. Baldwin. 1 Am. J. of Int. L. 565. 

INTERNATIONAL LAW, THE DEVELOPMENT OF. Richard Olney. An historical 
sketch. 1 Am. J. of Int. L. 418. 

INTERNATIONAL UNIONS AND THEIR ADMINISTRATION. Paul S. Reinsch. An ex- 
haustive treatise on international conventions for economic and business purposes. 
1 Am. J. of Int. L. 579. 

JAPANESE SCHOOL QUESTION AND THE TREATY-MAKING POWER, THE. Amos S. 
Hershey. 1 Am. Pol. Sci. Rev. 393. See 20 Harv. L. REV. 337. 

JAPANESE TREATY AND THE SAN FRANCISCO SCHOOL BOARD RESOLUTION, THE 
REAL QUESTIONS UNDER THE. L£iihu Root. 1 Am. J. of Int. L. 273. See 20 
Harv. L. REv. 337. 

JURISDICTION IN WIDE Bays, CLAIMS OF TERRITORIAL. A. H. Charteris. 16 
Yale L. J. 471. See supra. 
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JURISDICTION, RECENT CONTROVERSY AS TO THE BRITISH, OVER FOREIGN FIsH- 
ERMEN MORE THAN THREE MILES FROM SHORE. Charles Noble Gregory. 1 
Am. Pol. Sci. Rev. 410. See supra. 

KNIGHT COMMANDER CASE, THE. Theodore S. Woolsey. 16 Yale L. J. 566. 

LARCENY AND THE PERKINS Case. Francis M. Burdick. Maintaining that crimi- 
nal — should have been found. 7 Colum. L. Rev. 387. See 19 Harv. L. 
REV. 611. 

LARCENY OF A MAN’s Own Goons. Anon. 51 Sol. J. 407. 

Law AND GOVERNMENT. W. Harrison Moore. Advancing the theory of the arti- 
ficial Persona of the state. 4 Comm. L. Rev. 50. 

MAITLAND, FREDERIC WILLIAM. J. S. 22 Pol. Sci. Rev. 282. 

MAITLAND, FREDERIC WILLIAM. JD. P. Heatley, 19 Jurid. Rev. 1. 

MAITLAND, FREDERIC WILLIAM. P. Vinogradoff. 22 Eng. Hist. Rev. 280. 

MortGaGE, THE EFFECT OF A GRANT OF LAND BY Way OF. 7: Cyprian 
Williams Maintaining that the mortgagor should not be liable for a heriot. 51 
Sol. J. 478, 496. See 20 Harv. L. REV. 652. 

MUNICIPAL CORPORATIONS, THE POWER OF, TO MAKE SPECIAL ASSESSMENTS 
FOR LOCAL IMPROVEMENTS. £dson B. Valentine. 65 Cent. L. J. 38; 68 Alb. L. 
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Navone Bank LOoANs, ARE UNDIVIDED PrRoFIts “SurRPLus” IN COMPUTING 
THE LIMIT OF? Anon, Contending that mp are. 24 Banking L. J. 347. 

PARENT AND CHILD, SOME DOUBTFUL POINTS INCIDENT TO THE RELATION OF. 
John A. Ferguson. 4 Comm. L. Rev. 57. See supra. 

PATENTS, THE PROTECTION OF UNUSED. aul Bakewell. Maintaining that equity 
should give protection. 19 Green Bag 406. See 20 Harv. L. Rev. 638. 

PERSONAL LIABILITY OF MEMBERS OF VOLUNTARY ASSOCIATION, THE. G. A. 
Endlich. 55 Am. L. Reg. 337. 

PoLicE PowER, WHAT IS THE? Walter Wheeler Cook. 7 Colum. L. Rev. 322. 

PossEsSION AND OWNERSHIP. II. Albert S. Thayer. Discussing the fundamental 
nature of these rights. 23 L. Quar. Rev. 314. See 3 Harv. L. REv. 23, 313, 
337, 18 bid. 196. 

RECORDING DEEDS IN AMERICA, THE ORIGIN OF THE SysTEM OF. Joseph H. 
Beale, Jr. 19 Green Bag 335. 

SEPARATION AGREEMENTS. Anon. Discussing a late English case allowing a wife 
to sue for restitution despite a separation agreement. 26 L. N. (London) 209. 
STaTE TAX ON ILLINOIS CENTRAL GROSS RECEIPTS, THE— ANOTHER. VIEW. 
James Parker Hall. Maintaining that such tax is constitutional. 2 Ill. L. Rev. 

21. See 20 Harv. L. REV. 503. 

SURFACE SupPorRT, THE RIGHT OF (Continued). ‘oseph P. McKeehan. Discuss- 
ing a recent modification in Pennsylvania. 11 Dickinson Forum 147. 

TAXATION OF MOVABLES AND THE FOURTEENTH AMENDMENT. Fohkn Bassett 
Moore. Showing tendency of the Supreme Court to disregard the rule modilia 
sequuntur personam. 7 Colum. L. Rev. 309. See 20 Harv. L. REV. 138. 

TAXATION OF BANK CAPITAL, EXEMPTION OF UNITED STATES SECURITIES FROM 
THE. Anon. 24 Banking L. J. 417. 

Too. CASE OF COLORADO, tn: RIGHT OF APPELLATE TRIBUNAL TO ASSUME 
CHARGE OF ELECTIONS BY WRIT OF INJUNCTIONS. Edward P. Costigan. 
Contesting the right. 64 Cent. L. J. 402. See 20 Harv. L. REV. 157. 

—— STATE Laws, COMMERCIAL ASPECT OF. Francis B. James. § Mich. L. 

ev. 509. 

Vaniance ON APPEAL, TAKING ADVANTAGE OF. Albert Martin Kales. Analyzing 

the Illinois cases. 2 Ill. L. Rev. 78. 
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DvuE PROCESS OF LAW UNDER THE FEDERAL CONSTITUTION. By Lucius 
Polk McGehee. Northport, N. Y.: Edward Thompson Co. 1906. pp. 
451. 8vo. 

“TI have long thought,” wrote Prof. John C. Gray twenty years ago in the 
reface to his classic Rule against Perpetuities, “that in the present state of 
egal learning a chief need is for books on special topics, chosen with a view, 
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not to their utility as the subjects of convenient manuals, but to their place and 
importance in the general system of the law.” This belief has apparently given 
impulse to the series of “ Studies in Constitutional Law” of which the present 
is the second volume. For the conception of the “Studies” the publishers 
deserve to be commended. But the particular “ Study ” has added practicall 
nothing to our previous knowledge of the author’s subject. Neither eveeh 
the treatment, conception, analysis, nor comment on the cases has he made any 
substantial contribution to what is to be found in the digests. He has allowed 
himself sparingly the luxury of criticism, prophecy, or independent analysis. 
Yet he gives evidence here and there, as in his prefatory comments on Haddock v. 
Haddock and his remarks on the police power (pp. 361, 362), that he is possessed 
of no mean critical and analytical powers, so that we regret all the more that his 
evident learning and study should not have borne better fruit. 

Perhaps it would not be just to dismiss the book without more detailed con- 
sideration justifying our convictions. For example, after pointing out the use of 
the phrase “due process” in the Vth and X1Vth amendments, Mr. McGehee 
discusses the relation of the first ten amendments to the X1Vth. He contents 
himself with setting forth the Supreme Court decisions to the effect that “due 
process ” in the two amendments is not identical; that at least some of the rights 
guaranteed by the earlier amendments are not protected as against state action 
by the later one. Of course the subject is in an unsatisfactory and unsettled state, 
but Mr. McGehee makes no effort to elucidate it. What of a state statute, for 
instance, in line with Bentham’s notion abolishing the privilege against self- 
crimination? Would it shipwreck on the X1Vth scantnanet Again, in his 
discussion of the rights protected by due process, — life, liberty, and property, — 
Mr. McGehee does not analyze his subject. Before determining whether a 
person has been deprived of one of these “inalienable rights,” is it not essential 
to define the extent and nature of the right? That every word of the Constitution 
be given effect is the merest commonplace of construction, and yet Mr. McGehee 
makes a conglomerate of “life, liberty, and property.’ Several courts have 
found the “due process” requisite satisfied, when in fact in the given case no 
right was involved which “due process” protected. The Supreme Court, 
however, attaches a distinct connotation to each one of the three rights when a 
case calls for discrimination. See Northwestern Ins. Co. v. Riggs, 203 U. S. 
243, 255- 

In aahee of instances Mr. McGehee’s treatment of the cases is inadequate 
and unsatisfactory. In Union Refrigerator Co. v. Kentucky (199 U. S. 194) 
the Supreme Court decided that the state of the owner’s domicile cannot tax 
personalty outside of the state. The author takes the decision as a matter of 
course, despite the fact, as implied by Mr. Justice Holmes’ dissent, that the 
practice, however unjust, had time-honored sanction. Inthe Ju Toy decision 
(198 U. S. 253) the Supreme Court held that the determination of an executive 
officer on the issue of the citizenship of a person seeking entrance is final. Mr. 
McGehee characterizes it as “anomalous.” This decision is a wide step in 
the plainly increasing tendency of enlarging the scope of so-called administra- 
tive law. Surely that is a mooted and fertile subject, inviting comprehensive 
discussion from the point of view of constitutional law. We might go on and 
speak of the treatment of the Lochner case (198 U. S. 45), Boyd v. U. S. (116 
U. S. 616) and its relation to Hale v. Henkel (zo1 U. S. 43), South Carolina 
uv. U. S. (199 U. S. 437), and many more. A few important decisions, we 
believe, are overlooked: Jack v. Kansas (199 U. S. 372), which holds the im- 
munity provision of the Kansas Anti-Trust Act not violative of the XIVth 
amendment; Harris v. Balk (198 U. S. 215), which holds that a debt may be 
garnished wherever the debtor may be found. Building on the Sturm case 
(174 U. S. 710), the author adopts the artificial notion that a debt has a situs 
and tells us that for purposes of attachment the situs of the debt is at the resi- 
dence of the debtor. In the Harris case, however, the Supreme Court finally 
rids itself of that artificial doctrine, at least in cases of attachments. 

F. F. 
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THE First YEAR OF RoMAN Law. By Fernand Bernard. Translated by 
Charles P. Sherman. Oxford University Press. American Branch: 
New York. 1906. pp. xiii, 326. 

It is difficult to see why M. Bernard’s “ First Year” should have been se- 
lected for translation. There are in the French, Italian, Spanish, and German 
languages many first books or ‘‘ institutes ” of Roman law which are as good as 
his, and some which are better, in that they are not mere compilations but 
works of original value. M. Bernard, indeed, asserts in his preface that his 
book is not a memento or cram-book, but it has a strong family resemblance to 
this species of literature. It bristles with details which only an examiner of 
the most pedantic type would expect a student to master in his first year. It 
gives no idea of the evolution of the Roman law; it is almost as unhistorical as 
a pre-Cujacian manual. It does not vivify the institutions and rules of which it 
treats, or indicate their connection with social life. Toillustrate: the author 
devotes one-twelfth of his book to describing the gradations of status between 
slavery and full Roman citizenship, and one-third of a page to the ws honora- 
vium. That the former topic was of practical importance in the time of Gaius 
is no reason why the modern student of jurisprudence should be troubled with 
its arbitrary antiquarian details. To the modern student, however, it is surely 
of importance to know that the edicts of the Roman magistrates in the provinces 
and at Rome were the instruments by which the different laws of the Mediter- 
ranean basin were first fused into a harmonious system and then incorporated 
into the Roman law, —the instruments, in a word, by which Roman law was 
transformed from archaic local custom into a highly developed world-law. Fur- 
ther evidence of the author’s lack of historical sense, and illustrations of his 
incapacity to realize legal institutions, are afforded by his assertions that at 
Rome agricultural property (ves mancipi) was older than pastoral property (ves 
nec mancipt), and that mortgage without possession (/ducia), established by 
ceremonial sale, was older than pledge with possession (fignus). Nor is he 
able to perceive — at least he does not indicate —the connection between the 
rule that gifts between husband and wife were invalid and the rules regarding 
matrimonial property relations and divorce. Given, as at Rome, separate property 
rights of husband and wife and power on the part of either to terminate the 
marriage relation at pleasure, it would have been possible, but for the invalidity 
of gifts from one to the other, for an unscrupulous wife or husband not only 
to get the other’s goods but to get away with them. But the chief defect of the 
book for English and American students, is to be found in the fact that the 
most valuable part of the Roman law, that dealing with obligations, is dismissed 
in eight pages — because in French law-schools obligations are studied in the 
second year. 

M. Bernard cites (in addition to the sources) only French works and such 
German works as are written in Latin or have been translated into French. 
Mr. Sherman has added numerous references to English works, but his author- 
ities are of very unequal value and he has unaccountably ignored some of the 
best. He cites, for example, Roby, Colquhoun, Poste, Morey, and Marion 
Crawford, but. so far as the reviewer has been able to discover, he does not cite 
Moyle or Clark or Greenidge. As a translator, Mr. Sherman lacks the first 
essential power: he does not find the English equivalent for the foreign phrase. 
To realize, for example, that “ the recruiting of the tribunes ” (p. 19) means mak- 
ing up the jury panels, and that the decree of the Senate ‘‘ on the zxt¢ercessio for 
the women ”’ (p. 24) was a law invalidating female suretyship, the English reader 
must start with a knowledge of French or of Latin or of both, and must men- 
tally reconstruct M. Bernard’s phrases. In many other cases Mr. Sherman 
clings so closely to the French word or idiom that his translation, even where 
it is intelligible, is not English. Not having. the French text at hand, the re- 
viewer hesitates to hold the translator liable for repeatedly writing “ minor ” 
when zmpubes is meant (pp. 109 ef seg.), or for stating that puberty was not 
attained until the completed sixteenth year (p. 127), or for substituting twenty 
for thirty years in the /ex Aelia Sentia (p. 48, n.1). It seems improbable, 
however, that a French law professor should make such mistakes. 
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There are nine pages of index; but in testing it on one particular subject the 
reviewer has sought in vain for the titles age, nonage, majority, minority, Audes, 
impubes, pupillus. M. S. 





THE Law OF HomIcipE. By Francis Wharton. Third Edition by Frank H. 
Bowlby. Rochester: Lawyers Co-operative Publishing Company. 1907. 
pp. clvi, 1120. 8vo. 

Those who are familiar with the two older editions of Wharton will find con- 
siderable difficulty in recognizing the work in its present form. The first and 
second editions were of 537 and 794 pages and cited respectively about 750 and 
1700 cases; the present edition has nearly as many pages and half again as 
many cases as the two older editions together. The index has been entirely 
rewritten and greatly enlarged. In general the arrangement of chapters of the 
second edition has been followed. In many cases, however, what was treated 
in a sentence in the older work has now, by the growth of new distinctions and 
increased decisions, grown into a topic necessitating several sections or even 
a chapter for its adequate consideration. Like the earlier editions, the present 
covers not only the substantive law of homicide, but the law of criminal proced- 
ure as well, so far as ic relates to trials for homicide. There is also a lengthy 
chapter on evidence in homicide cases. 

The present edition has nothing to indicate what parts of it are the work of 
the author and what of the editor. So far as can be judged from a comparison 
with the second edition it would seem that the text of Wharton had been used 
where possible as a starting-point for further distinctions and illustrative cases, 
and elsewhere simply incorporated in the present text. In some few chapters, 
as for example that on Elementary Principles as to Malice, the language of the 
second edition stands practically unchanged. 

The treatise as it now stands has, so to speak, been “ standardized.” Itis a 
logically arranged, detailed, and for the most part clear statement of the various 
doctrines of the law of homicide. These statements of the law have been illus- 
trated and supported by an almost exhaustively complete collection of decisions. 
The annotation on the statutory degrees of murder (pp. 153 e¢ seg.); the cita- 
tions on the varying rules as to the necessity for retreat in cases of self-defense 
(pp. 476 e¢ seg.) are good illustrations of the diligence with which the work has 
been done. For the practitioner who wants to know what the decisions are on 
a given point the book will prove of great value. Further than this, however, 
one cannot fairly go. There is little of the personality of the editor felt in the 
work. One feels throughout a distinct lack of the consideration of conflicting 
views from the standpoint of general principles, the suggestion of possible dis- 
tinctions between apparently opposed cases, and the discussion of points not yet 
settled by decision, — elements that go to make a law treatise of the first rank. 

H. A. B. 





History OF ROMAN PRIVATE Law. By E. C. Clark. Part I. Sources. 
Cambridge: At the University Press. 1906. pp. 168. 12mo. 

Professor Clark’s purpose is to write a ‘“‘new History of Roman Law,” and 
while a firm believer in Ihering’s method of treating the facts relating to the 
subject (to make “a generalization of the Spirit of Roman law —as a whole” 
on the “relation of cause and effect”) he has his own special point of view: 
“to trace the development of that part of Roman law which has more particu- 
larly survived to modern thoughts and times,” because Roman law is “an 
example and a lesson of experience for practical politics and actual life.” This 
Part I., “Sources,” is a critical consideration of the “sources of our knowl 
edge” of Roman law from earliest Roman history to the last of the cited jurists 
or the commencement of the era of imperial codification of Roman law, —a 
period of nearly eleven centuries (from the traditional founding of Rome, 754 
B. C., to the Codex Hermogenianus, 314-339 A. D.). Professor Clark divides 
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the Sources into two classes, primary and secondary, and the latter are further 
arranged under the four subdivisions of Historians, General Literature, Anti- 
quaries, Jurists. The primary Sources, including the recent discoveries of 
inscriptions, like those collected in “ Bruns’ Fontes Juris” by Mommsen and 
Gradenwitz, are plainly emphasized. The secondary Sources — considered at 
length in nearly three-fourths of the present work — are justly weighed after*a 
careful examination into the material available to each author. Special praise 
should be given Professor Clark for his very complete, thorough, concise, and 
happy treatment of the Roman jurists. 

He shows great familiarity with modern English, French, and German litera- 
ture on the civil law, and references are very frequently made to the works of 
authors such as Cuq, Girard, Karlowa, Kriiger, Muirhead, Lenel, Roby, and 
Teuffel. An instructive table of juristic writers and an excellent index com- 
plete the work, which discloses on every page the profound learning and pains- 
taking research of its scholarly author, whose style, though condensed, is 
always interestingly clear. C. P. S 





THE PRINCIPLES OF GERMAN CIviL Law. By Ernest J. Schuster. Oxford: 
At the Clarendon Press. 1907. pp. xl, 684. 8vo. 

The new German Empire created by Bismarck was begun on economic prin- 
ciples, was consolidated on the battlefield, and has recently been completed by 
a great work of legal codification. In 1874, three years after the proclamation 
of the Empire, a series of committees initiated this enormous task, which was 
virtually brought to accomplishment by the issue of a series of enactments 
between 1896 and 1900, of which the chief is the Biirgerlisches Gesetzbuch, or 
Civil Code. Dr. Schuster, in the present well-produced and well-digested volume, 
surveys the whole field of che new German civil law on somewhat broad lines. 
The book may claim, however, to be sometning more than a general guide. 
Comparisons are constantly drawn between English and German law that might 
be of real value to students of comparative jurisprudence, especially in this 
country, where the conflict of state laws is closely akin to the conditions out of 
which the German codes arose. Many of the devices adopted by the German 
codifiers merit serious attention by their boldness and legal force. The con- 
tents of the book will appear more clearly from a statement of the titles of its 
parts: General Rules of Law; Creation, Transfer, and Extinction of Rights; 
Law of Obligations; Rules relating to Particular Kinds of Obligations; Obli- 

ations Created Otherwise than by Act-in-the-Law; Law of Things; Family 

w; Law of Inheritance. R. M. J. 





THE INTERNATIONAL LAW AND DIPLOMACY OF THE RUSSO-JAPANESE 
War. By Amos S. Hershey. New York: The Macmillan Company. 
1906. pp. xii, 394. 8vo. 

Amid the great mass of literature that has appeared dealing with one phase 
or another of the great conflict in the Far East between Russia and Japan, it is 
pleasant to find one book that has some claim to merit. This having been the 
first great war in the past quarter century, it naturally gave rise to many im- 
portant questions relating to the rights, duties, onl iabilities of neutrals. 
These questions have been taken up with some fulness in the chapters dealing 
with “ The Construction, Sale, and Exportation by Neutrals of Warships, Sub- 
marine Boats, and other Vessels Intended for Belli erent Service”; “ Russian 
Seizures of Neutral Merchantmen — The Right of Visit and Search and the 
Alleged Right of Sinking Neutral Prizes ” ; “‘ Questions Relating to Contraband 
of War”; “ The Rights and Privileges of Belligerent Armed Vessels in Neutral 
Ports and Waters” ; and some others. Most interesting of all is the chapter 
entitled “‘ War Correspondents, Wireless Telegraphy, and Submarine Mines,” 
for here Professor Hershey shows how the belligerents met new situations 
which the rules of international law as developed in other wars failed to cover. 
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These modern inventions clearly call for a remaking of many of the rules of 
law to fit the warfare of the present day. 

The book is of value in its suggestions. The author has a clear understand- 
ing of his subject, and shows much painstaking effort and careful work in 
collecting facts. His style is clear and pleasant, and though technical questions 
of law are considered, it can be read and enjoyed by any well-informed 
layman. S. H. E. F. 





SELECT Essays IN ANGLO-AMERICAN LEGAL History. By various authors. 
Compiled and edited by the Association of American Law Schools. In 
three volumes. Volume I. Boston: Little, Brown, and Company. 1907. 
pp. 846. 8vo. 

THE Law oF Torts. By Melville Madison Bigelow. Eighth Edition. 
Boston: Little, Brown, and Company. 1907. pp. xxv, 502. 8vo. 

THE PRINCIPLES AND FORMS OF PRACTICE. By Austin Abbott. In two 
volumes. Second Edition by Carlos C. Alden. New York: Baker, Voor- 
his and Company. 1907. pp. xiv, 1170; XI, 1171-2317. 8vo. 

A CopE OF FEDERAL PROCEDURE. By Walter Malins Rose. In three 
volumes. San Francisco: Bancroft-Whitney Company. 1907. pp. xxx, 
3186. 24cm. 

THE RULES OF PRACTICE IN THE UNITED STATES COURTS. ANNOTATED. 
By William Whitwell Dewhurst. New York: The Banks Law Publishing 
Company. 1907. pp. 774. 8vo. 

A TREATISE ON SUITS IN CHANCERY. By Henry R. Gibson. Second 
Edition. Knoxville, Tenn.: Gant-Ogden Company. 1907. pp. xx, 1203. 
8vo. 

MARKETABLE TITLE TO REAL EsTaTE: By Chapman W. Maupin. Second 
Edition. New York: Baker, Voorhisand Company. 1907. pp. lxxvi, g1o. 
8vo. 

HANDBOOK OF THE LAW OF PRIVATE CORPORATIONS. By Wm. L. Clark. 
Second Edition by Francis B. Tiffany. Hornbook Series. St. Paul: 
West Publishing Company. 1907. pp. Xv, 721. 8vo. 

A HANDBOOK OF CORPORATION Law. By Richard Selden Harvey. New 
York : Bleyer Law Publishing Company. 1906. pp. xviii, 590. 8vo. 

A DIGEST OF CORPORATION CASES. Maurice B. Dean. New York: The 
Banks Law Publishing Company. 1906. pp. xxiv, 1087. 8vo. 

THE LAW OF EVIDENCE. By Sidney L. Phipson. Fourth Edition. Lon- 
don: Stevens and Haynes. 1907. pp. Ixxx, 704. 8vo. 

MILITARY LAW AND THE PROCEDURE OF COURTS MARTIAL. By Edgar 
S. Dudley. London: Chapman and Hall, Ltd. New York: John Wiley 
and Sons. 1907. pp. ix, 650. 12mo. 

PRIVATE PROPERTY IN WaR. By Norman Bentwich. London: Sweet and 
Maxwell, Ltd. Boston: The Boston Book Company. 1907. pp. ISI. 
8vo. 

IMMIGRATION AND ITS EFFECTS UPON THE UNITED STATES. By Prescott 
a Hall. New York: Henry Holt and Company. 1906. pp. xiii, 393. 
vo. 

THE Law OF CRIMES AND CRIMINAL PROCEDURE. By Lewis Hockheimer. 
Second Edition. Baltimore: The Baltimore Book Company. 1904. 
pp. 566. 8vo. 

PROBLEMS OF INTERNATIONAL PRACTICE AND DIPLOMACY, with special 
reference to the Hague conferences and conventions and other international 
agreements. By Sir Thomas Barclay. London: Sweet and Maxwell, Ltd. 
Boston: Boston Book Company. 1907. pp. xix, 383. 8vo. 

THE PUBLIC RECORDS AND THE CONSTITUTION. By Luke Owen Pike. 
London: Henry Frowde. 1907. pp. 39. 8vo. 

PROCEEDINGS OF THE AMERICAN POLITICAL SCIENCE ASSOCIATION, at its 
Third Annual Meeting Held at Providence, R. I., December 26 to 29, 
1906. Lancaster, Pa.: Wickersham Press. 1907. pp. 258. 
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ERRATUM 


Owing to a mistake by the printer the notes on pages 
33-46 of the November issue were incorrectly num- 


bered. Corrected pages, which can be substituted for 


the others in binding, will be sent to any subscriber 


who notifies us that he wishes them. 





